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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, Melvin B. Bishop, was tried before a jury 
in the United States District Court for the District of Colum- 
bia on June 17, 1966 and was convicted of assault with a 


dangerous weapon in violation of 22 D.C. Code Section 502, 


On July 29, 1966, judgment of conviction was entered and appel- 


lant was sentenced to serve from one to five years. Appel- 
lant's application in support of application to proceed on 
appeal without prepayment of costs was duly filed on August 2, 
1966 and the District Court granted this application on the 
same date. Appellant's notice of appeal was also filed on 
August 2, 1966. This Court has jurisdiction upon appeal to 
review the judgment of the District Court by virtue of 28 U.S. 


Code Sections 1291 and 1294, 


STATEMENT OF THE CASE 


On November 7, 1963, appellant Bishop sata indicted for 
assault with a dangerous weapon and on Novenber 22, 1963, he 
pleaded not guilty. On February 6, 1964, appeliant entered a 
plea of guilty and he was sentenced on April 7, 1964. Appel- 
lant appealed from his conviction and then filed pro se a 
motion in the form of a petition for a writ of error corom 
nobis, asking for leave to withdraw his plea of guilty, claim- 
ing that his then retained attorney had persuaded him to enter 
the plea. This Court retained jurisdiction of the appeal and 
remanded to the District Court on the motion col witharaw the 
guilty plea. This motion to withdraw the guilty plea was de- 
nied after a hearing and appellant again appealed. This 
Court again remanded the case for a full hear ing to determine 


whether the plea was freely and voluntarily entered. On 


August 2, 1965, a certified copy of the judgment of this 


Court was filed. 

On December 17, 1965, appellant's motion to vacate 
plea and sentence was heard in part and Soneineed to January 
7, 1966 for further hearing. Between the decision of this 
Court and the - . hearing on December 17, 1965, there 


had been approximately eight continuances, four at the request 


of the government and one at the request of counsel who was 
retained by appellant merely for the purpose of the hearing. 
(Entries on outer jacket of District Court file). 

At the hearing on January 7, 1966, the appellant's 
motion to vacate plea and sentence was granted. When appel- 
lant's counsel indicated that appellant would raise the de- 
fense of “temporary insanity," the government moved that he be 
committed to St. Elizabeths Hospital for a mental examination 
and the Court granted this motion (Tr. 29, Jan. 7, 1966). At 
the hearing before the Court on January 10, 1966, the appel- 
lant objected to the order committing him to St. Elizabeths, 
but the Court rejected appellant's argument, making it clear 
that if the order vacating the plea and sentence was to stand, 
the appellant would have to be committed to St. Elizabeths 
for a period not to exceed sixty days (Tr. 38-41, Jan. 10, 
1966). 

On January 18, 1966, the lawyer who was counsel at 
appellant's trial was appointed by the court, as appellant's 
retained lawyer had withdrawn. On March 15, 1966, the Court's 
order finding appellant mentally competent to stand trial was 


filed, and a trial date was set for April 20, 1966. on April 


12, 1966, the trial date was continued to May 9, 1966 at the 


request of appellant's counsel, who was involved in a civil 
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case. On May 9, 1966, the case was called for trial, but 
since the complaining witness was not present, the trial date 
was continued to May 16, 1966. 


On May 16, 1966, a letter written by the complaining 


witness to the Chief Judge and dated May 11, 1966, was filed. 


In the letter, the complaining witness stated that she had 
written the United States Attorney concerning her desire not 
to testify against the appellant, but had received no reply. 
In her letter, the complainant stated that she was “adamant" 
in her request not to testify, since she feared the mental 
ordeal which would result and also feared losing her job be- 
cause of court appearances, 

The case finally came to trial on June 17, 1966, after 
being continued five more times by the Assignment office. 
(Entries on outer jacket of District Court file). Appellant's 
counsel insisted upon an early trial, and at his request, the 
case was called ahead of jail cases (Trial Tr. 28, 55). At 
the beginning of the trial on June 17, 1966, appellant's 
counsel requested that the complainant take tha witness stand 
and state in open court whether or not she wished to testify 
against the appellant in accordance with the suggestion of 
the Chief Judge to this effect (Trial Tr. 3). Appellant's 


counsel explained that the reason appellant and he had been 
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urging an early trial date was because they had been relying 
on the letters which the complainant had written to the Chief 
Judge and the United States Attorney and on the suggestion by 
the Chief Judge that if she would so testify in open court, 
there would be no trial (Trial Tr. 55-56). However, since the 
Assistant United States Attorney represented to the Court that 
he was ready to proceed with the case and had so advised 
appellant's counsel, the Court refused to put the complainant 
on the stand for this purpose and stated that it was necessary 
to go forward with the case (Trial Tr. 3-4). Appellant's 
counsel then moved for a continuance, representing that since 


the Assistant United States Attorney had told him that if 


the complainant would come to his office and state that she 


did not want to testify, the Government would drop the case 
and that since the complainant had written two letters to this 
effect, he had not discussed the case with the appellant and 
was therefore unprepared to go to trial (Trial Tr. 4-5). The 
Assistant United States Attorney then denied making any such 
representation and stated further that he and the Executive 
Assistant United States Attorney had informed appellant's 
counsel that the case would go forward (Trial Tr. 5-6). The 
Court then sent; the case back to the Chief Judge in order to 


allow appellant’s counsel to renew his request for a continuance, 
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but the Chief Judge denied this request out of hand (Trial Tr. 


28). At this point, the Executive Assistant United States 
Attorney appeared before the trial judge and stated that at no 
time did his office indicate to appellant's counsel that this 
case would not be prosecuted; he also stated that after the 
complainant's letter expressing her wish not to testify had 
been filed with the Court, the Chief Judge indicated to counsel 
in his presence that the complainant should be brought forward 
and testify on the stand with respect to her wishes (Trial 

Tr. 12). 

After the Chief Judge had denied appellant's motion 
for a continuance, appellant's counsel then made a motion for 
leave to withdraw as counsel, which was denied by the trial 
judge. At this point, the jury panel was canned: and appel- 
lant's counsel asked several questions on voir dire (Trial Tr. 
19-24) and challenged several jurors (Trial Tr. 28-32). 

After the government's opening statement, appellant's counsel 
informed the court that he was unable to make any opening 
statement because the appellant had not discussed the facts 

of the case with him (Trial Tr. 36). The povernnee then pro- 
ceeded with its case, which consisted of the testimony of the 
complaining witness' mother, the complaining witness, and a 


police officer. 


According to the testimony of these witnesses, the 
appellant came to the house of the complainant (his former 
fiancee) on the afternoon of September 8, 1963, and after being 
in the house for a short time, he threw acid on the face and 
neck of the complainant (Trial Tr. 37-54). After the testimony 
of each of the three government witnesses, appellant's counsel 
stated that he was unable to cross-examine them because he was 
unprepared and knew nothing about the facts of the case (Trial 
Tr. 27, 42, 49, 54). 

After the government had rested its case, the trial 
court noted that it was Friday afternoon and offered to re- 
cess the case until the following Monday in order to allow the 
appellant to present his defense (Trial Tr. 57-58). After 
consulting with the appellant, appellant's counsel informed 
the Court that he had advised appellant that since the govern- 
ment witnesses had already testified without being cross- 
examined, he had already been prejudiced to that effect (Trial 
Tr. 63). However, appellant's counsel also informed the 
Court that he would request a continuance of one week in order 
to prepare a defense and to obtain character witnesses, as 
he did not think that a continuance over the weekend would be 


enough time for this purpose (Trial Tr. 63-64): but the court 


denied this request (Trial Tr. 64). 


Appellant's counsel had already informed the Court 
that appellant had no witnesses and was not preoered to go 
forward with his case and that he had never discussed any 
possible witnesses with counsel as he never expected to go to 
trial (Trial Tr. 55-56,59). Therefore, after non appellant's 
request for a continuance of one week had been denied, the 
government made a brief closing argument (Trial Tr. 64-65). 
Appellant's counsel made no closing argument, and the Court 
then charged the jury (Trial Tr. 65-70). The jury retired for 
its deliberation at 2:53 p.m. and returned at 3:10 p.m. with 
a verdict finding the appellant guilty as charged (Trial Tr. 
71-73). 

On June 21, 1966, the appellant filed a motion for a 
judgment of acquittal and in the alternative, for a new trial. 
On July 21, 1966, the trial court issued a memorandum and order 
denying this motion. 

on July 29, 1966, the Court, prior to imposing 
sentence, asked the appellant if he had anything to say (hav- 
ing already heard from appellant's counsel) (Sentence Tr. 5). 


Appellant then stated that contrary to the trial court's 


memorandum of July 1, 1966, appellant had not attempted to 


avoid the court's lawful procedures and that of the approxi- 


mately fifteen continuances in this case from the time it 


was remanded from appeal, only three were credited to the 
defense; he then stated that the only continuance which he 
personally sought or favored was the one denied on the trial 
date and he thus asked the court if he could offer some reason 
as to why he felt that it was justified (Sentence Tr. 5-6). 
The Court then informed the appellant that it would be glad to 
hear anything that he had to say "as to why sentence should 
not be imposed or what type of sentence should be given", but 
that as to any other matters, the appellant would have to file 
formal papers (Sentence Tr. 6-7). The appellant then stated 
that "this is what I was trying to say, why sentence should 
not be imposed" (Sentence Tr. 7). But the Court then re- 


peated its position that it would not allow appellant 


time to state why the continuance sought on the trial 


was justifiable and the appellant then stated that he 
nothing further to say (Sentence Tr. 7-8). The Court 


imposed a sentence of from one to five years. 


CONSTITUTIONAL PROVISIONS AND RULES INVOLVED 


The Sixth Amendment to the Constitution of the United 
States provides, in pertinent part: 


In all criminal prosecutions, the accused 
shall enjoy the right ... to have the 
assistance of counsel for his defense. 


Rule 32(a), Federal Rules of Criminal Procedure, 
provides, in pertinent part: 


Before imposing sentence the Court shall 
afford counsel an opportunity to speak on 
behalf of the defendant and shall address 
the defendant personally and ask him if he 
wishes to make a statement in his own be- 
half and to present any information in 
mitigation of punishment. 


Rule 44(a), Federal Rules of Criminal Procedure, 
provides: 


Every defendant who is unable to obtain 
counsel shall be entitled to have counsel 
assigned to represent him at every stage 
of the proceedings from his initial 
appearance before the commissioner or the 
court through appeal, unless he waives 
such appointment. 


STATEMENT OF POINTS 


z 

Appellant, whose court-appointed attorney failed to 
make an opening statement, failed to cross-examine any of the 
government witnesses, failed to put forth any defense on 
appellant's behalf, and failed to make a closing argument be- 
cause he was completely unprepared to go to trial, was de- 
prived of a trial in any real sense, and this constitutes a 
violation of appellant's fundamental right to the assistance 
of counsel, guaranteed by the Sixth Anendment, either because 

(a) the court below abused its discretion in denying 

the appellant's motion for a continuance made at the 

beginning of the trial or because 


(b) appellant's counsel was totally ineffective in 


not being prepared to proceed with the case on the 


day of trial. 


It 
Prior to imposing sentence, the trial court violated 
its affirmative duty under Rule 32(a), Fed.R.Cr.P., in re- 
fusing to allow the appellant to state his reasons as to why 
the continuance sought by him on the day of trial should not 
have been denied, which constituted an attempt by the appel- 


lant to say why judgment should not be pronounced. 


a GY = 


SUMMARY OF ARGUMENT 


Appellant's first claim of error is sos he was de- 
prived of a trial in any real sense because he was denied the 
assistance of counsel, a right guaranteed to him by the Sixth 
Amendment. This situation was created either because the 
court below abused its discretion in denying appellant's 
motion for a continuance of because appellant's counsel was 
completely ineffective in not being prepared Sotranresen 
appellant on the day of trial; regardless of the cause, appel- 
lant suffered from a total lack of legal representation, which 
rendered his trial "a farce and mockery of justice." 


Although the granting of a continuance is discretion- 


ary with the trial court, in those cases where the denial of 


a continuance has been upheld, there is usually some indica- 
tion of bad faith on the part of the defendant or his 

counsel in seeking a continuance. In the case at bar, however, 
the record clearly indicates that both appellant and his 
counsel were operating in good faith under the assumption 

that if the complaining witness would state bariassixe in 

open court not to testify against the appellant, the govern- 
ment would not proceed with the case. On the basis of this 


assumption, appellant's counsel attempted to expedite this 
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case in order to dispose of it as soon as possible. Thus, 
when the trial court refused to allow the complainant to take 
the stand at the beginning of the trial in order to state 
whether or not she wanted to testify, appellant's counsel 
stated that he had assumed that there would be no need for 
trial and he therefore requested a continuance in order to 
investigate and prepare the case. This request was denied out 
of hand by the Chief Judge, and as a result of this denial, 
appellant's counsel was unable to make an opening statement, 
unable to cross-examine the government witnesses, unable to 
present a defense, and unable to make a closing argument. 
This total failure to afford any legal representation 
to the appellant also distinguishes this case from those cases 
where the trial court's denial of a continuance was upheld. 
For in such cases, it is usually emphasized that the legal 
representation at the trial was adequate and that the appel- 
lant failed to point out how he could have received better 
legal representation if counsel were given more time to pre- 
pare. Thus, using the character of the resultant proceedings 
as a standard to determine whether or not the trial court 
abused its discretion in denying a continuance, this record 


clearly demonstrates that there was such an abuse of dis- 


eretion here. Furthermore, there was no need of undue haste, 
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especially in view of the fact that it was appellant who had 

expedited the trial date and in view of the fact that of the 

many continuances prior to the trial date, the arene majority 
were either caused by court delays or were granted at the re- 
quest of the government. Appellant was not requesting an in- 
definite continuance and the record indicates that a delay of 
one week would have been sufficient. 

Nor can it be said that appellant somehow waived 
his right to counsel, For appellant's counsel clearly stated 
that both he and appellant had not prepared the case because 
of their understanding of both the complainant and the 
governuent's positions; and even after the continuance sought 


by appellant had been denied and the government had presented 


its case without any cross-examination by appellant's counsel, 


appellant still indicated that he would go forward with his 
defense if given one week's time to prepare, Thus, given 
the strong presumption against waiver of such a fundamental 
right as the right to counsel, it cannot be aatalehan appel- 
lant waived this right because his counsel was unprepared on 
the day of trial and because he requested a short con- 
tinuance in order to give his counsel time necessary to in- 


vestigate and prepare. 


Even if it can be said that the court below did 
not abuse its discretion in denying a continuance, it is clear 
that appellant's counsel had not prepared this case for trial 
because of the assumption under which he was operating; and 
there is no suggestion that appellant would have refused to 
cooperate with him if he would have decided to be prepared to 
go to trial. Appellant's counsel was undoubtedly operating in 
good faith; but nevertheless he should have been aware of the 
possibility that the government would proceed with the case, 
regardless of whether or not the complainant wanted to testifv. 
AS a result of not being aware of this possibility as well as 
the further possibility that the trial court would not grant a 
continuance on the day of trial, appellant's counsel failed to 
make any attempt to utilize the time prior to trial to investi- 
gate and prepare this case. Appellant thereby suffered from a 
total lack of legal representation and thus was deprived of 
the effective assistance of counsel. 

Appellant's second claim of error is based on the 
refusal of the trial court to allow him to state his reasons cs 
to why judgment should not have been pronounced. Rule 32(a) 


of the Federal Rules of Criminal Procedure places an affirma- 


tive duty on the court to allow a defendant "to make a - a - 


statement in his own behalf" before imposing sentence and such 
a statement clearly includes any reason as to why judgment 
should not be pronounced. But the court here vapused to allow 
the appellant to state his reasons 2s to why his request for a 
continuance was arbitrarily denied. The court insisted that 
any such statement should be formally filed after consulting 
with his attorney; but the appellant maintained that he was 
attempting to state to the court his reasons as to why sentence 
should not be imposed against him. The statement which appel- 
lant desired to make was an attempt on his part to explain to 
the court his position that he was denied the right to the 
assistance of counsel and therefore a fair trial because of 


the unjustifiable denial of his request for a continuance. 


This proposed statement thus constituted his own effort to 


state why judgment should not be pronounced, Regardless of 
whether or not the court agreed with appellant's position, 
Rule 32(a) imposed an effirmative duty on the court to allow 


him to be heard on this matter prior to imposing sentence. 


ARGUMENT I 


APPELLANT, WHOSE COURT APPOINTED ATTORNEY FAILED TO MAKE AN 
OPENING STATEMENT, FAILED TO CROSS-EXAMINE ANY OF THE GOVERN- 
MENT WITNESSES, FAILED TO PUT FORTH ANY DEFENSE ON APPELLANT'S 
BEHALF, AND FAILED TO MAKE A CLOSING ARGUMENT BECAUSE HE WAS 
COMPLETELY UNPREPARED TO GO TO TRIAL, WAS DEPRIVED OF A TRIAL 
IN ANY REAL SENSE, AND THIS CONSTITUTES A VIOLATION OF APPEL- 
LANT'S FUNDAMENTAL RIGHT TO THE ASSISTANCE OF COUNSEL, 
GUARANTEED BY THE SIXTH AMENDMENT, EITHER BECAUSE (A) THE 
COURT BELOW ABUSED ITS DISCRETION IN DENYING THE APPELLANT'S 
MOTION FOR A CONTINUANCE MADE AT THE BEGINNING OF THE TRIAL 
OR BECAUSE (B) APPELLANT'S COUNSEL WAS TOTALLY INEFFECTIVE IN 
NOT BEING PREPARED TO PROCEED WITH THE CASE ON THE DAY OF 
TRIAL. 


The Sixth Amendment to the United States Constitution 
guarantees that "In all criminal prosecutions, the accused 
shall enjoy the right... to have the assistance of counsel for 
his defense." This right has been emphasized in a long line 


of decisions by the Supreme Court as a fundamental one. 


Gideon v. Wainwright, 372 U.S. 335 (1963); Hawk v. Olson, 


326 U.S. 271 (1945); Johnson v. Zerbst, 304 U.S. 458 (1938); 
Powell v. Alabama, 287 U.S. 45 (1932). As the Supreme Court 
observed in Johnson v. Zerbst, supra, “the Sixth Amendment 
withholds from federal courts, in all criminal proceedings, 
the power and authority to deprive an accused of his life 

or liberty unless he has or waives the assistance of counsel." 
304 U.S. at 463. In both federal and state courts, counsel 


must be provided for defendants unable to employ counsel 
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unless the right is competently and intelligently waived. 


Gideon v. Wainwright, 372 U.S. 335 (1963). 

In Powell v. Alabama, 287 U.S. 45 (1932), the Supreme 
Court explained why the right to counsel was so crucial in a 
criminal trial: 


The right to be heard would be, in many cases, 
of little avail if it did not comprehend the 
right to be heard by counsel. Even the in- 
telligent and educated layman has small and 
sometimes no skill in the science of law. If 
charged with crime, he is incapable, generally, 
of determining for himself whether the indict- 
ment is good or bad. He is unfamiliar with the 
rules of evidence. Left without the aid of 
counsel he may be put on trial without a proper 
charge, and convicted upon incompetent evi- 
dence, or evidence irrelevant to the issue or 
otherwise inadiissible. He lacks both the 
skill and knowledge adequately to prepare his 
defense, even though he have a perfect one. He 
requires the guiding hand of counsel at every 
step in the proceedings against him, Without 
it, though he be not guilty, he faces the 
danger of conviction because he does not know 
how to establish his innocence. If that be 
true of men of intelligence, how much more 

true is it of the ignorant and illiterate, or 
those of feeble intellect. 287 U.S. at 69. 


The Supreme Court has also stated that "the solemn 


duty of a federal judge" to effectuate the right to counsel 


Rule 44(a), Federal Rules of Criminal Procedure, pro- 
vides that counsel shall be assigned to'a defendant 
(unable to obtain counsel) to represent him “at every 
stage of the proceedings", unless he waives such 
appointment. : 
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“cannot be discharged as though it were a mere procedural 
formality", nor is it "sufficiently satisfied by "token 
obedience'...". Von Moltke v. Gillies, 332 U.S. 708, 722- 

723 (1948). The right to counsel is not satisfied by the 
mere perfunctory appearance of a lawyer on behalf of a defcna- 


dant. Avery v. Alabama, 308 U.S. 444 (1940); Powell v. 


Alabama, 287 U.S. 45 (1932). As this Court has observed, it 


is the duty of the trial judge "'to make sure that representc- 
tion is not an empty gesture, but is the fulfillment of the 
spirit and purpose of the constitutional mandate...'" Gadscen 
v. United States, 96 U.S. App. D.C. 162, 167, 223 F.2d 627, 
632 (1955). 

It has often been stated that this Sixth Amendment right 
to counsel requires “effective” or "adequate" assistance. Ens: 
v. Olson, 326 U.S. 271 (1945); Glassez v. United States, 325 
U.S. 60 (1942); Powell v. Alabama, supra. However, Judge 
Prettyman argued in Mitchell v. United States, 104 U.S. App. 
D.C. 57, 259 F.2d 787 (1958), cezt. denied 358 U.S. 850 (1958) 
that the Supreme Court 

has never used the term [cffective] to refer to 
the quality of the service rendered by a lawycr... 
the Court has not itself undertaken, nor has it 
imposed upon the inferior federal courts, the cutr 


of appraising the quality of a defense. 104 U.S. 
App. D.C. at 60, 259 F.2d at 790, 2/ 


2/ One commentator has taken strong exception with this view 
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Thus, Judge Prettyman stated that no federal court has gone 
as far in granting relief upon allegations of: incompetence of 
counsel as this Court went in Jones v. Huff, 80 U.S. App. D.C. 
254, 152 F.2d 14 (1945). In that case it was alleged that 
counsel failed to object to a coerced confession, failed to 
subpoena known witnesses for the defense, failed to call a 
handwriting expert on a charge of forgery, and failed to 
offer a sample of handwriting although a juror requested it. 
The Court there held that if these allegations were true 
it seems clear that the petitioner did not have 
a trial as we understand that term. These 
were not mere mistakes of counsel or errors in 
the course of trial. If true, they constituted 
a total failure to represent the cause of the 
accused in any fundamental respect. Such a 
proceeding would not constitute: for the accused 
the fair trial contemplated by the due process 


clause of the Fifth Amendment. 80 U.S. App. 
D.c. at 255, 152 F.2d at 15. 


fee also Diggs v. Welch, 80 U.S. App. D.C. 5, 7, 148 F.2d 667, 


$59 (1945), cert denied, 325 U.S. 889 (1945), where it was 
held that to support a collateral attack based on the claim 


of ineffective assistance of counsel, "it must be shown that 


arguing that "the conclusion reached by the heavy majority of 
courts that the right to counsel... involves a right to repre- 
sentation which is in some degree adequate is justified by 

the course of Supreme Caurt adjudication thus far." Waltz, 
"Inadequacy of Trial Defense Representation as a Ground for 
Post-conviction relief in criminal cases," 59: N.W.L.Rev. 289. 
293-295 (1964). ; 
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the proceedings were a farce and mockery of justice." 
This Court in Mitchell thus concluded that the 
term “effective assistance" of counsel 


does not relate to the quality of the service 
rendered by a trial lawyer or to the decisions 
he makes in the normal course of a criminal 
case; except that, if his conduct is so in- 
competent as to deprive his client of a trial 
in any real sense—render the trial a mockery 
and a farce is one descriptive expression, — 
the accused must have another trial, or rather, 
more accurately, is still entitled to a trial. 
104 U.S. App. D.c. at 63, 259 F.2d at 793. 


It is precisely this contention that he was deprived "of a 
trial in any real sense" on which the appellant relies. It 
is therefore unnecessary to argue here that the meaning of 


“ineffective assistance of counsel" is broader than that 


established in Mitchell; for even a cursory examination of the 


trial transcript overwhelmingly demonstrates that the level 
of legal representation afforded to the appellant rendered 
the proceedings "a farce and mockery of justice." 

At the trial below, appellant's counsel em- 
phatically stated that he was not prepared to go to trial; 
and he repeated his position by way of explaining his 
failure to make an opening statement, his failure to ask a 
Single question of the three government witnesses on cross- 


examination, his failure to present any defense, and his 
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failure to make a closing argument to the on Thus, the 
appellant was convicted of a serious eximinall charge ina 
trial in which his court-appointed counsel's participation 
consisted of only the questioning and challenging of jurors 
(Trial Tr. 19-32). 

This is clearly the type of Der anCCOre appearance" 
which has been condemned by the Supreme Court, and this Court 
as failing to mect the Sixth Amendment's poerenees of the 
assistance of counsel. The appellant was thus denied this 
xight, even under the narrow interpretation stated in 
initchell. Such a denial occurred hore either because the 
court below arbitrarily refused to grant appellant's motion 
for a continuance or because appellant's counsel was in- 
effective under the Mitchell interpretation in being com- 


pletely unprepared to represent appellant on the day of trial. 


Regardless of the cause of this failure of appellant's 


counsel to render legal assistance to the appellant during 
his trial, it is cleex that appellant was denied his Sixth 


Amendment right to the assistance of counsel. 


THE COURT BELOW ABUSED ITS DISCRETION IN DENYING 

THE APPELLANT'S MOTION FOR A CONTINUANCE MADE AT 

THE BEGINNING OF THE TRIAL. 

The Supreme Court and this Court as well have often 
recognized that adequate, unimpeded pretrial preparation is 


essential to adequate trial representation in criminal cases. 


Powell v. Alabama, supra; Gadsden v. United States, supra; 


Wood v. United States, 75 U.S. App. D.C. 274, 128 F.2d 265 


(1942). It has been said that "the defendant needs counsel 
and counsel needs time." Hawk v. Olson, supra at 278. As 
the Supreme Court stated in Powell, "consultation, 
thoroughgoing investigation and preparation... [are] 
vitally important."287 U.S. at 57. However, the denial of 
a motion for continuance, standing alone, is not tantamount 
to the denial of the assistance of counsel where counsel has 
had some time for preparation. Avery v. Alabama, 308 U.S. 
444, 446 (1940). Judicial discretion comes into play where 
defense counsel has had some time for preparation but ex- 
presses a desire for more. Avery v. Alabama, supra at 446; 
Torres v. United States 270 F.2d 252 (9th Cir. 1959). In 
such cases, as one commentator has observed, 

reviewing courts are consigned to an 


analysis of the factual context of the 
continuance request; this factual analysis, 
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in the absence of applicable legislation, 
provides the only means of testing for 
abuse of discretion." Waltz, supra, at 330. 


In the case at bar, it is clear that appellant's 


counsel did have time for preparation, since he was appointed 
on January 18, 1966 and the case did not come to trial until 
June 17, 1966. Eowever, counsel was operating under the good 
faith belief that there would be no trial at all and that 
there would only be a hearing whereby the complainant would 
state in open court her desire not to testify against the 
appellant. It was this assumption (which, o= course, turned 
out to be a mistaken one) which caused counsel to be unpre- 
pared to go forward on the day of trial and which motivated 
his request for a continuance to enable him Ss properly pre- 
pare the case for trial. It is submitted that counsel's 
failure to be prepared under the particular circumstances of 
this case was at worst a mistake based on bad ‘judgment and 
was in no way an attempt by counsel (or appellant) to inter- 
fere with the orderly administration of justice; for this 
reason, therefore, it is the appellant's contention that the 
denial of a continuance by the court below was an abuse of 
discretion which created a situation whereby appellant was 
totally denied the assistance of counsel at his trial. 

At the opening of the trial, appellant's counsel 
stated that it was his understanding that the proceeding 
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was to determine whether or not the ccmplainant wanted to 
testify, in accordance with the Chief Jucge's suggestion, 
and that if she stated in open court that she did not want to 
testify, as she hed already done in two previous letters to 
the United States Attorney's office and the Chief Judge, the 
government would not proceed with the case (Trial Tr. 3). 
When his request to put the complainant on the stand was 
denied, counsel then moved for a continuance: he stated that 
as a result of his understanding, he had not discussed the 
case with the appellant and therefore was not prepared for 
trial (Trial T=. 4-5). Th: Assistant United States Attorney 
maintained that counsel h2d been informed that the government 
intended to go forward with the case (Trial Tr. 5-6). 
Appellant's counsel acknowledged the fact that he had 
been appointed to the case early enough to prevare for trial 


and he also stated that he understood that a witness could 


not control the decisicn to presseute  onse (Trial Tr. 9). 


But the crux of his rosition was in his reliance on what the. 
Chief Judge had said on an earlier ocezsion concerning the 
case (i.e., the complainant should state in open court her 
desire not to testify) and his understanding that if the 
complainant so testified, the governnent would not proceed 


with the case. 


Thus, the question as to counsel's good faith in not 
being prepared for trial really boils down to ‘factual issues-- 
did the Chief Judge suggest that the Connieiens testify in 
open court as to whether or not she wanted to testify and did 


the government represent to appellant's counsel that it would 


not proceed with the case if she in fact did not want to 


testify? As to the latter issue, the record shows a dispute 
between counsel's recollection of the events preceding trial 
and that of the representatives of the U. Ss. Attorney's office 
(Trial Tr. 5,7). The Executive Assistant U. S. Attorney in- 
formed the trial court that “my recollection of the facts are 
that at the time we told [appellant's counsel] that this case 
would have to go forward" (Trial Tr. 12). However, the 
Executive Assistant also stated to the court that 


thate was a subsequent occasion when 
{appellant's counsel] came to my office and 
indicated that he was about to get some 
sort of a letter from the complaining wit- 
ness indicating that she did not desire to 
go forward. I told him he can do what he 
wants to but the matter would have to be 
filed with the court and I understand this 
happened later on. 


The letter was filed with the court and it 
came before Chief Judge McGuire. ‘The Chief 
Judge indicated to counsel at the time--1I 
was present in assignment on that date--that 
the witness herself--that is the prosecuting 
witness--should be brought forward and 
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testify on the stand with respect to her 
wishes (Trial Tr. 12.) 


Thus, the government itself confirmed the statement 
of appellant's counsel that the Chief Judge had suggested 
having the complainant state in open court whether or not she 
wanted to testify, and indeed, at the suggestion of the 
Executive Assistant U. S. Attorney, the complainant's letter, 
as to her adamant desire not to testify, was filed with the 
court on May 16, 1966. And even though the Executive Assis- 
tant stated that "at no time did we indicate to [appellant's 
counsel] that this case would not be prosecuted", the in- 
ference could fairly be drawn from his recollection of his 
conversation with appellant's counsel that the government 
would not proceed with the case if the complainant made her 
wishes known in, open court; for he told appellant's counsel 
that the matter would have to be filed with the court and 
he was present in court when the Chief Judge made his sug- 
gestion, If the government was going to prosecute even if 
the complainant did not want to testify, it would seem that 


appellant's counsel would have been so informed when the 


Chief Judge suggested that the complainant testify in open 


court as to her wishes. 
But regardless of whether this is what the government 


actually intended, it is clear from the record that appellant's 
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counsel sincerely believed that this was the purpose of the 
proceeding on June 17, 1966 and that there would not be a 
trial; indeed, the above statement of the Executive Assistant 


does lend support to this view of appellant's counsel and it 


certainly establishes that counsel was acting in good faith. 


He stated again and again that this was the assumption under 
which he was operating and that because of this assumption, 
he was not prepared in any way to go to trial on that day. 
The worst possible inference which can be drawn from this 
series of events is that appellant's counsel misunderstood 
the government's true intentions in this case; but there is 
nothing in the record to indicate that counsel was delibe- 
rately attempting to mislead the court or to disrupt the 
orderly administration of justice. 

Furthermore, it is quite significant that appellant's 
counsel was insisting upon an early trial date and even went 
so far as to request that the case be put on oronnene 
(Trial Tr. 28, 55-56). This action clearly supports the 
view that counsel's understanding (i.e., that the case 
would not go forward when the complainant, in open court, 
made known her strong desire not to testify) was a good 
faith one. For appellant's counsel certainly would not have 


been so anxious for an early trial date unless his under- 
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understanding was as he repeatedly stated it to be; otherwise, 
he would be in the incongruous position of insisting on a 
trial that he was completely unprepared to conduct (See Trial 
Tr. 5, 56). 

It has been necessary to dwell at some length on the 


facts concerning the impression under which appellant's 


counsel was operating on the day this case was finally called 


for trial. For it is the appellant's contention that since 

his trial counsel was operating in good faith under this under- 
standing (which subsequently proved incorrect), it was an 

abuse of discretion for the court below to deny his request 

for a continuance on the day of trial. As appellant's 

counsel repeatedly stated, he was totally unprepared to go to 
trial and had in no way familiarized himself with the facts 

of the case. The record itself, of course, is the best evi- 
dence of this state of affairs. 

At the close of the government's case, appellant's 
counsel advised the court that its offer to adjourn the trial 
only until the following Monday would not be enough time to 
obtain witnesses and prepare a defense; but he did request a 
continuance of one week (Trial fr. 63-64). This request for 
a one week continuance was made in spite of the fact that 


counsel informed the court that he had pointed out to 


On 


appellant that "the government witnesses have already testified, 
have not been cross-examined, and he has been prejudiced to 
that effect." (Trial Tr. 63). However, the trial court de- 
nied this request and proceeded to instruct the jury (Trial 


Tr. 64). 


The fact that the trial court offered to adjourn the 


trial over the weekend after the government had already pre- 
sented its case could not cure the abuse of discretion in 
denying appellant's motion for a continuance at the beginning 
of the trial. For the right to confront and cross-examine 
government witnesses is fundamental; the appellant was thus 
denied this right when the court allowed the econ to 
Present its case, even though appellant's counsel had made it 
clear that he was unprepared and therefore unable to cross- 
examine these witnesses. Brookhart v. Janis, 384 U.S. 1, 3 
(1966); Pointer v. Texas, 380 U.S. 400, 404 (1965) 2” Since 
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3/ In Pointer, the Supreme Court observed that “no one... 
would deny the value of cross-examination in exposing false- 
hoods and bringing out the truth in the trial of a criminal 
case..." The Court then stated that "there are few subjects, 
perhaps, upon which this Court and other courts have been 
more nearly unanimous than in their expression of the belief 
that the right of confrontation and cross-exauination is an 
essential and fundamental requirement for the kind of fair 
trial which is this country's constitutional goal..." 380 U.S. 
at 404, 405. 


the trial court's offer of adjournment came at the point when 
the government's case was completed, appellant was deprived 
of the assistance of counsel in the one aspect of a criminal 
trial in which legal assistance is most needed, i.e., the con- 
frontation and cross-examination of governuent witnesses. 

However, even at that point, the good faith of appel- 
lant and his counsel was demonstrated by their request of a 
continuance of one week in order to obtain witnesses and pre- 
pare a defense. Even though appellant was denied the as- 


sistance of counsel throughout the government's case, he was 


still willing to suffer this disadvantage and try to salvage 


4/ 
the case by presenting his defense. It should be clear, 


4/ The appellant's request for a week's continuance at 
this point is also inconsistent with the trial judge's con- 
clusion that appellant somehow waived his right to effective 
counsel and his right to present a defense. (Trial court's 
memorandum and order, filed on July 21, 1966, p.4) For the 
very fact that appellant requested one week to obtain wit- 
nesses and prepare a defense obviously indicates that he did 
want to present a defense and wanted the assistance of 
counsel for this purpose, especially in light of the fact 
that he made this request after being advised by counsel that 
he had already been prejudiced by the lack of any cross- 
examination of government witnesses. 


The trial court's conclusion that appellant waived his 
right to counsel was also based on the court's assertion 
that appellant; "refused" to advise counsel of his version of 
the assault prior to trial (p.4, Memorandum and Order). But 
according to appellant's counsel, both he and the appellant 
believed it was unnecessary to prepare the case because of 
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then, that appellant and his counsel were not attempting to 
disrupt the orderly process of justice, and were not attempt- 


ing to prevent this case from coming to trial; rather, they 


had both been caught completely by surprise and were thus un- 


Prepared to go to trial on the day in question. Their re- 
quest of a week's continuance, even though appellant had al- 
ready been prejudiced by the failure of his counsel to cross- 
examine government witnesses, was not an unreasonable one, in 
light of the fact that they had been completely unprepared at 
the beginning of the trial, 

Thus, in view of this strong indication that appel- 
lant and his counsel were acting in good faith and had merely 
misinterpreted the events preceding the day of the trial, 
there seems to be no justification for the denial of appel- 


lant's motion for a continuance made prior to trial. Indeed, 


their understanding that the case would not go to trial; 
appellant's counsel stated that because of this understanding, 
appellant “has not discussed this case with me," and he in no 
way indicated that appellant had refused to discuss the case 
with him prior to the day of trial (Trial Tr. 5). 


Furthermore, the Supreme Court has often stated that 
“courts indulge every reasonable presunption against waiver 
of fundamental constitutional rights and that we 'do not 
presume acquiesence in the loss of fundamental rights.'" 
Johnson v. Zerbst, 304 U.S. 458, 464 (1938). The Supreme 
Court has also stated that there is a "strong presumption 
against waiver of the constitutional right to counsel..." 
Von Moltke v. Gillies, 332 U.S. 708, 723 (1948). 
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it is difficult to imagine any sound reason for denying a con- 


tinuance under the peculiar circumstances of this case in a 
system of criminal justice which has created so many safe- 
guards for an accused in order to assure a fair trial. For it 
was made clear to the court below that if a continuance was 
denied, counsel would be unable to assist appellant in any way 
during the trial. It should be pointed out that the court was 
certainly not obligated to grant an indefinate continuance in 
this case. Once the appellant and his counsel had been 
apprised of the fact that this case would go to trial, the 
court could have set the trial for a date certain, and the 
record indicates that a one week delay would have been accept- 
able to appellant and his counsel (Trial Tr. 64). In light of 
the fact that all the continuances prior to the day of trial, 
except for two, had been granted at the request of the govern- 
ment or had been caused by normal court delays and in light 

of the fact that it was appellant who was anxiously trying to 
get this case set for trial (for the reasons explained above) 
(Trial Tr. 28, 55-56), it seems only fair that the court 
should have granted appellant's motion for a continuance. 

What possible harm to the administration of justice could re- 


sult from allowing appellant and his counsel a short and 


specified period of time (such as one week) to prepare for 


trial, once they clearly understood that there indeed would 
be a trial? 

In United States v. Koplin, 227 F.2d4'80 (7th Cir. 
1955), where the trial court had required that a complicated 
tax fraud case be brought to trial on only a ifew days notice 
(defense counsel had been in the case for some time) and ahead 
of many other cases, after counsel had been led to believe 
that the case would not come to trial in operas future, the 
court said that the denial of a continuance ao an abuse of 
discretion and deprived appellants of their right to counsel. 
In that case (as in the case at bar), the court noted that all 
prior continuances, except for one, were at the government's 
request or were caused by court delays; the court then stated: 


It is evident that the trial court had his 

mind made up to place the defendants on trial, 
right now, irrespective of whether they were 
represented by counsel, and this on the 
fallacious premise that the cases are old and 
must be disposed of immediately.: The desire 

or ambition to dispose promptly of the 

business of the courts is highly commendable, 
but it cannot be realizeé at the expense of 

the fundamental rights of parties to litigation. 
More than that, it should be kept in mind, 
particularly in criminal cases, that the commit- 
ment of a defendant to the penitentiary on a 
record such as we have here would be meaningless. 
At any rate, we have every reason to believe 

that defendants' discharge would be readily ob- 
tainable on their apolication for a writ of habeas 
corpus.... 227 F.2d at 86-87. 
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Similarly, in United States v. Mitchell, 354 F.2d 767 (2nd 


Cir. 1966), appellant was only given a four day continuance 
to obtain a new lawyer; when he was unable to retain a new 
lawyer in this time, he was required to go to trial with 
court-appointed counsel, and he thus refused to participate 
in any way in his trial. The court held that the trial court 
had abused its discretion, and significantly, the court 
observed: 


The right to counsel cannot mean that a defen- 
dant may continually delay his day of judgment 
by discharging prior counsel... The exercise 

of the right to counsel must be balanced with 
the necessities of sound judicial administra- 
tion... At the same time, however, the desire 
fox expedition can furnish no justification 

for the subversion of the Sixth Amendment right 
to present an effective defense through counsel 
«ee If appellant's decision at the last moment 
to dismiss counsel of such long standing... was 
undertaken for purposes of delay or disruption 
of the proceedings, we find nothing in the 
Sixth Amendment to require acquiesence by the 
trial judge. But here it is most significant 
that, while the government does not concede 
that appellant acted throughout in good faith, 
no charge of bad faith is asserted against 
appellent by the prosecutor. 354 F.2d at 769. 


Thus, under the standard suggested in Mitchell for 
determining whether a trial court has abused its discretion 
in refusing to grant a continuance, an appellate court must 
attempt to ascertain whether the appellant acted in good 


faith and whether his request for a continuance "was under- 
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taken for purposes of delay or disruption of the proceedings." 
Under such a standard, it is submitted that the record before 
this Court clearly supports the conclusion that appellant and 
his counsel did act in good faith, even though they may have 
misinterpreted the events prior to trial. It is interesting 
to note that in Cleveland v. United States, 116 U.S. App. D.C. 
188, 322 F.2d 401 (1963), cert denied, 375 U.S. 884 (1964), 
one of the few cases in which this court has held that the 
trial court's denial of a continuance was justified and did 


not amount to the denial of the assistance of counsel, the 


facts strongsy indicated that the appellant was not acting in 


good faith in seeking a continuance. In Cleveland, appellant 
had already been granted one continuance to change his court- 
appointed counsel when on the day of trial he appeared with 
still another lawyer, who informed the court that he was 
prepared to enter an appearance as retained counsel if the 
court would grant a two-day continuance. The court refused 
and assigned the case for trial, and the third lawyer did 

not enter an appearance. Appellant argued that this denial 
of a continuance deprived him of his Cone cieationstl right 

to counsel of his own choice, but this court upheld the 
action of the trial court. Significantly the cours recognized 


that "when the constitutional right [the assistance of 
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counsel] is pitted against the inconvenience of delay a_sub- 
stantial presumption must be indulged _in favor of the 
former." 116 U.S. App. D.C. at 189, 322 F.2d at 402 (em- 
phasis added). 

However, the Court found that since appellant had already 
been granted a continuance to obtain a different court- 


appointed attorney of his own choice, he was not entitled to 
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another continuance to retain still another attorney .— 


In the case at bar, unlike Cleveland and other cases 
cited, the "substantial presumption" recognized by this Court 
in favor of the right to counsel when pitted against the in- 


convenience of: delay would seem to lead to the conclusion 


5/ For other cases where the denial of a continuance was 
upheld because of the defendant's own actions in either 
attempting to delay court proceedings or in failing to re- 
tain counsel or secure appointed counsel when he had ample 
tome to do so, see Torres v. United States, 270 F.2d 252 
(9th Cir. 1959): Neufield v. United States, 73 App. D.C. 
174, 118 F.2d 375, cert. denied; Ruben v. United States, 
315 U.S. 798 (1941); Baker v. United States, 255 F.2d 619 
(9th Cir. 1958). Por an example of a case where it was 
held that a continuance to obtain counsel of the defendant's 
own choice should have been granted where the defendant was 
acting in good faith, see Lee v. United States, 98 U.S. 
App. D.C. 272, 235 F.2d 219 (1956). 


that the court below abused its discretion in denying appel- 


lant's motion for a continuance. This is so because of the 
absence of any indication that the purpose of appellant and 
his counsel was merely to delay the trial, because this was 
the only request for a continuance made by appellant's 
counsel (outside of an earlier request when counsel was in- 
volved in a civil trial), and because the continuance re- 
quest was necessitated by unique events which had led appel- 
lant and his counsel to believe that the case would not be 
prosecuted. 

Perhaps the most crucial distinction between those 
cases in which the trial court's denial of a continuance 
was considered justifiable and not amounting to a denial of 
the assistance of counsel and the case at bar lies in"the 
character of the resultant proceedings." For as one court 
observed, 

«+... time consumed in oral discussion and 
legal research is not the crucial test of the 
effectiveness of the assistance of counsel, 
The proof of the efficiency of such assistance 
lies in the character of the resultant pro- 
ceedings, and unless the purported representa- 
tion by counsel was such as to make the trial 
a farce and a mockery of justice,: mere alle- 
gations of incompetence or inefficiency of 
counsel will not ordinarily suffice as grounds 
for the issuance of a writ of habeas corpus... 


United States v. Wight, 176 F.2d 376, 379 (2nd 
Cir. 1949), cert. denied, 338 U.S. 950 (1950). 
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See also United States v. Bentvena, 319 
F.2d 919, 935 (2nd Cir. 1963). 


In the case at bar, it has already been pointed out 
that as a result of the denial of a continuance, appellant's 
trial lacked any meaningful participation whatsoever by his 
counsel, On the other hand, however, in almost every case 
in which an appellate court justified the denial of a con- 
tinuance by the trial court, the appellant enjoyed the mean- 
ingful participation in his trial by his counsel and this 
fact was stressed by the appellate court. Thus, in Cleveland, 
Supra, even though the appellant refused to discuss the case 
with counsel, the record showed that in addition to making 2 
closing statement end examining appellant when he testified, 
trial counsel conducted an extensive cross-examination of the 
key government witness against appellant (Brief for the 
Government, p.4); in addition, appellant did not suggest that 
counsel was inadequate (p.8, Government's brief). And as 
this Court pointed out, the trial judge took the trouble to 


congratulate defense counsel at the end of the trial upon his 


handling of a difficuit case. Similarly,-in Neufield v. U.S., 73 


App. D.C. 174, 118 F.2d 375, cert.denied: Ruben v. United 
States, 315 U.S. 798 (1941), where appellants had been 


denied a continuance in order to select new counsel, this 
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Court found that the record showed that the attorneys' de- 


fense of appellants was competent. ‘he Court also observed 


that on appellant's motion for a new trial, "there was no 


particularization of any way in which his defense could have 
been presented more adequately had a continuance been 
granted and another lawyer selected." 73 App. D.c. at 183, 
118 F.2d at 384. Ana in Avery v. Alabama, 308 U.S. 444 
(1940), a case often cited for the denial of 2 proposition 
that the denial of a continuance does not necessarily 
constitute a denial of the right to assistance of counsel, 
the denial of counsel's motion for a poncinaance was held to 
be justified, even though the trial began three days after 
counsel had been appointed. However, the court's holding in 
this case was based on the fact that "under the particular 
circumstances appearing in this record, we do not think that 
petitioner has been denied ccunsel." 308 U.S. at 450. The 
Court observed that the defendant's avpointed Counsed "per— 
formed their ‘full duty intelligently ond well'" and that 

their appointinent and the revresentation 

rendered under it were not mere formalities, 

but... counsel have ... contested every step 

of the way leading to the final disposition 

of the case. Petitioner has thus been 

afforded the assistance of zealous and 


earnest counsel from arraignment to final 
argument in this court. 308 U.S. at 450. 
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The Court observed that the case did not present a complex 
fact situation and was therefore capable of being investi- 
gated and prepared within the time allotted by the trial 
court. It then stated: 


that the examination and preparation of the 
case, in the time permitted by the trial 
judge, had been adequate for counsel to 
exhaust its every angle is illuminated by 
the absence of any indication, on the motion 
and hearing for a new trial, that they could 
have done more had additional time been 
granted. 308 U.S. at 452. 6/ 


Thus, in the case at bar, as opposed to the above. caces, 


the record clearly shows that appellant's counsel could have 
done more had additional time been granted." For because of 
the denial of his motion for a continuance, appellant's 

counsel in the case at bar was able to do nothing to assist 
appellant in the defense of the charge against him. In none 
of the cases in which the denial of a continuance was justi- 
fied has the level of legal representation been so low, and in- 
deed, most of the appellate courts in these cases stressed 

the fact that trial counsel had furnished effective and 
meaningful representation. Such a complete lack of legal 

6/ For other cases where the appellate court in upholding 

the denial of a'continuance, emphasized the fact that counsel's 
representation of appellant had been at least adequate, see 
Torres v. United States, 270 F.2d 252 (9th Cir. 1959); Baker 


v. United States, 255 F.2d 619 (9th Cir. 1958): Thomas v. 
United States, 252 F.2d 182 (9th Cir. 1958). 
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representation as existed here certainly rendered appellants 


trial "a mockery and a farce", and such a situation would net 
have occurred if counsel had been granted the continuance 
which he had requested. Therefore, looking to "the character 
of the resultant proceedings" as the standard by which it is 
determined whether or not a trial court abused its discretion 
in denying counsel's request for a continuance, it is clear 
that in the case at bar, there was such an abuse of discretion; 
and this arbitrary denial of a continuance directly produced 

a situation whereby appellant was denied the assistance of 


counsel, 


B. APPELLANT'S COUNSEL WAS TOTALLY INEFFECTIVE 
IN NOT BEING PREPARED TO PROCEED WITH THE 
CASE ON THE DAY OF TRIAL. 


It is appellant's contention that he was denied the 
assistance of counsel at his trial, regardless of whether 
this result was caused by the trial court's arbitrary denial 
of a continuance or by failure of counsel to prepare for 
trial. For as one commentator observed, in discussing those 
cases in which trial counsel's request for a continuance to 
prepare the case has been denied, the reviewing court 


must ... assess defense counsel's familiarity 
with the material facts and the law applicable 
to his client's case. Defense counsel's 


apparent bewilderment may evidence either in- 
adequate time for trial preparation or in- 
adequate _and incompetent utilization of 
available time; the result--post conviction 
relief-- in either case, if a fair risk of 
prejudice be shown, should be the same under a2 
judicial system having fair criminal trials 
as_one of its goals... Waltz, "Inadequacy of 
Trial Defense Preparation as a Ground for Post- 
conviction Relief in Criminal Cases", 59 N.W. 
L.Rev. 289, 330-331 (1964). (Emphasis added) 


It has been held that failure to fully utilize 
available time for trial preparation constituted ineffective 
assistance of counsel, even though trial counsel had made some 


attempt to prepare the case for trial. Thus, in Brubaker v. 


Dickson, 310 F.2d 30 (9th Cir. 1962), cert denied, 373 U.S. 


978 (1963), appellant was held to have been denied effective 
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aid of counsel in his state trial through lack of investiga- 


tion and preparation by his appointed trial counsel, who had 
been appointed 3 1/2 months prior to trial. Appellant 
alleged that his counsel had failed to discover and present 
certain defenses. The Court stated that due process does i.st 
require""errorless counsel, and not counsel judged ineffecti-:: 
by hindsight, but counsel reasonably likely to render anda 
rendering reasonably effective assistance." 310 F.2d at 37 
(emphasis in original). The Court noted that "the failure o2 
trial counsel to contact obvious witnesses lends further 
credence to the allegation that counsel did not undertake 
the investigation and research essential to adequate trial 
presentation." 310 F.2d at 38. The Court then concluded 
with this statement: 

The omissions alleged by appellant ‘were not 

mere mistakes of counsel or errors in the 

course of the trial.’ if true, they 

constituted a total failure to present the 

cause of the accused in any fundamental 

respect. Such a proceeding would not 

constitute for the accused the fair trial 


contemplated by the due process clause...' 
310 F.2d at 39. _7/ 


7/7 In Turner v. Maryland, 303 F.2a 507 (4th Cir. 1962), the 
Court stated that the requirement of "genuine and effective 
representation" is not satisfied if an appointed lawyer 


makes a merely perfunctory appearance and does 
nothing whatsoever before or during the trial to 
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Thus, courts have recognized that a failure on the part 
of trial counsel to adequately investigate and prepare a case 


can amount to a denial of the assistance of counsel. In 


Jones v. Cunningham, 313 F.2d 347 (Ath cir. 1963), this idea 


was expressed in the following manner: 


"Of course, it is not for a lawyer to fabri- 
cate defenses, but he does have an affirma- 
tive obligation to make suitable inquiry to 
determine whether valid ones exist. Such a 
duty is imposed for the salutary reason 
that "[p]rior to trial an accused is entitled 
to rely upon his counsel to make an inde- 
pendent examination of the facts, circum- 
stances, pleadings and laws involved and 
then to offer his informed opinion as to 
what plea should be entered.“ von Moltke 
v. Gillies, 332 U.S. 708, 721, 68 S.Ct. 

315, 322, 313 F.26 at 353. 


In the case at bar, appellant's counsel completely failed to 
make such an independent examination, and as a result, he was 
unable to furnish appellant any legal assistance in his 
trial. This was not merely a case of faulty representation, 
which, as the court observed in Jones, “unlike a real 
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advise his client or protect his rights. More 
than mere error in judgment, or general inept- 
ness, are charged against counsel... The pe-~ 
tition alleges that the appointed lawyer made 
no attempt to familiarize himself with the 
Charges against petitioner and did absolutely 
nothing to learn his version of the facts to 
enable him to conduct the defense... Pro forma 
entry of an appearance without study or prepara- 
tion for useful participation in the trial, is 
not a satisfaction of the constitutional rights 
of the accused. 303 F.2d at 51l. 
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absence of representation, presupposes at least some advance 
preparation." 313 F.2d at 353. ‘This case “was not ship- 
wrecked by bad seamanship; it was never ieenC erie 313 F.2d 
at 353. 

Several recent decisions by this Court have recognized 
the proposition that trial counsel's failure to adequately in- 
vestigate and prepare a case can amount to ineffective assis- 
tance of counsel. In Campbell v. united States, No. 19,411 
(May 16, 1265), where appellant raised the possibility at 
oral argument that the failure to call 2 alibi witnesses at 
the time of trial was attributable to appellant's trial 


counsel (who allegedly had been aware of these witnesses but 


had consciously failed to call them), the Court remanded for 


a hearing on this question: 


On the record before us we cannot make an 
appraisal of whether trial counsel's action 
in failing to call the allesed alibi wit- 
nesses was a tactical decision... or whether 
there was_a failure on the part of trial 
counsel to explore the matter fully.... I¢£ 
the former is the case, we would not Gisturb 
the action of the District Court; but if there 
was in fact a failure to make inquiry as to 
these witnesses, appellant's counsel on the 
motion for a new trial had a clear duty to b 
bring that fact to the attention of the court 
-e- Once the sucsestion of ineffectiveness is 
Yaised appellant's orivinal trial counsel is 
entitled to an opportunity to meet: the in- 
plied charge. Slij> opinion at pp. 2-3. 
(emphasis added) , 
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In Jackson v. United States, U.S. App. D.C. , 371 F.2d 


e60 ( 1955), the Court, following Campbell, remanded for an 
evidentiary hearing on the question of ineffective assistance 
of counse; the purpose of the remand was to determine whether 
or not counsel had failed, throuch lack of adequate investiga~- 
tion and preparation, to call an eyewitness to a shooting who 
allegedly would have supported appellant's claim of self- 
defense. 

In Campbell and Jackson, this Court was obviously con~ 
cerned with a possible failure by trial counsel in each case 
to investicate and prepare a particular aspect of their cases, 
even thouch trial counsel had rendered some legal assistance 
to appellants at their trials. Here, however, there was a 
total lack of investication and preparation prior to trial by 
appellant's counsel, with the heretofore mentioned result. hus, 
if partial failure to investizate and prepare a case can 
amount to ineffective assistance of counsel, it should 
automatically follow that a complete failure to investigate 
and prepare constitutes ineffective assistance of counsel. 

As the record here indicates, the cause of counsel's 
failure to prepare this case was the fact that both he and 
the appellant sincerely believed that there would be no trial 


(because o£ the clear sentiments of the complainant as 
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expressed in her letter to the court) and hence no need to 


prepare. But it was counsel's professional obligation to be 


aware of the possibility that the case Might be tried, re- 
gardless of the complainant's desire not to testify, and to 
therefore investigate and prepare as if the case was 
definitely csoinc to trial. Indeed, counsel informed the 
court that he understood that the complainant has no control 
over the decision whether or not to prosecute a criminal case 
and that the government could still proceed even if the com- 
plainant did not want to testify (Trial Tr. 6,3 + yet Imowing 
this fact, counsel still dia nothin; to prepare the case. If 
it is arcued (as the trial court arcued in its memorandum) 
that counsel's failure to prepare is attributable solely 

to the appellant because he "refused" to discuss the case 
with counsel prior to trial, it should be pointed out that 
the record does not indicate that appellant refused to 
discuss the case. Rather, counsel informed the court that 
because appellant was aware of the complainant's position, 

he had assumed that there would be no trial and "as a result, 
he had not discussed the case with me" (Trial’ Tr. 5). There 
is absolutely no indication that counsel had advised the ap- 


pellant of the possibility that the government would co for- 


ward with the case regardless of the complainant's wishes. 


Thus, that appellant did not discuss the case with counsel is 
not so surprising, in view of the fact that as a layman, he 
would not necessarily understand the proposition that the 
government and not the complainant controlled the decision to 
prosecute. But counsel did understand this proposition, and 
it was therefore his duty to explain it to appellant and to 
prepare the case for trial with his cooperation. 

Even if it is assumed for the purpose of argument that 
appellant had been uncooperative with counsel prior to trial, 
such a fact would not relieve counsel of his responsibility 
to investigate and prepare by independent means, thus being 
in a position to cross-examine <overnment witnesses and "to 
put the government to its proof": to be prepared to challenge 
the government's case would seem to be the minimal duty of e 


every defense lawyer. And in a recent case decided by this 


Court, Dyer v. United States, No. 2,932 (3/23/67), the 


Court noted that appellant had been uncooperative, failing to 
keep an appointment with his appointed counsel prior to 

trial; thus counsel was not able to see him until the morning 
of the trial. Yet the Court nevertheless reversed appellant's 
conviction of impersonating an officer on the ground of in- 
effective assistance of counsel since the record showed that 


counsel had failed to adequately investigate and prepare the 
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case in the 3-weeks time that he had prior to trial. The 
dissent pointed out that counsel had obviously acted to pre~ 
pare the case prior to trial, as was shown by his citation 

at the trial of relevant statutory language and case law to 
Support various objections an7 motions, and by his success in 
obtaining a judgment of acquittal on three counts in the in- 
dictment. Nevertheless, the Majority concluded that counsel's 
Over-all failure to investigate and prepare prior to trial: 


(as illustrated by his failure to subpoena an allecediy 


material witness and his need to elicit hearsay statements in 


order to “set a picture" of the case) prejudiced the anpellant. 
The Court thus reversed appellant's conviction, despite its 
recognition that appellant's ow uncooperativeness contributed 
to counsel's failure to be better prepared. 

ft seems clear, therefore, that under this Court's 
most recent decisions, counsel's failure to Properly prepare 
and investigate a case prior to trial amounts to ineffective 
assistance of counsel where <he appellant is prejudiced by 
such failure, and it seems equally clear that the recore of 
this case conclusively shows tha: appellant was prejudiced, 
since counsel's complete failure of pre-trial preparation 
rendered him totally helpless at appellant's trial. The fact 


that the covernment's case acainst the appellant may have been 


a strong one does not and should not lead to the conclusion 
that the complete failure of legal representation here did 


not prejudice the appellant. For as the Court stated in Coplon 


v- United States, 89 U.S. App. D.c. 103, 114, 191 F.2d 749, 760 


(1951), "no conviction can stand, no matter how overwhelming 
the evidence of guilt, if the accused is denied the effective 
assistance of counsel..." The reason for this is clear; it is 
a basic principle. of this criminal system that every defen- 
dant needs counsel who is capable of rendering effective legal 
assistance, and this is especially true where the government's 
case against the defendant is a strong one; as pointed out 
above, counsel is vitally needed if for no other reason than 
"to put the government to its proof" (where the defendant 
chooses to go to trial) and to accomplish this objective, 
there should be competent cross-examination and a close 
scrutiny of the government's case. 

Nor is it necessary to speculate what effect, if any, 
a new trial would have on the final outcome of this case. It 
should be noted that appellant could reasonably have set 
forth a defense of "temporary insanity" and could have pro- 
duced character witnesses, and this could have been 
accomplished if a continuance would have been granted or 


if counsel had prepared to do so prior to trial. But since 
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there was a complete absence of legal assistance here, the 
appellant is entitled to a trial with such assistance. As 
the Supreme Court observed in Glasser v. United States, 315 
U.S. 60 (1942): 

«ee. to determine the precise degree of 

prejudice sustained by [defendant]... 

is at once difficult and unnecessary. 

The right to have the assistance of 

counsel is too fundamental and absolute 

to allow courts to indulge in nice 

calculations as to the amount of pre- 

judice arising from its denial. 315 U.S. 

at 75-76. 8/ 

Thus, there has been a denial of the assistance of 
counsel to appellant, whether caused by the arbitrary denial 
of his motion for a continuance or by the failure of his 
court-appointed counsel to investigate and prepare his case 


prior to trial. And even if the appellant "will not profit 


by a retrial" of the charge against him, he is nevertheless 


‘entitled to a trial which meets the constitutional re- 


quirement with respect to the assistance of counsel..." 

Whitley v. Cunningham, 205 Va. 251, 259, 135 S.E.2d 423,828 
(1964). 

8/ See also Hawk v. Olson, 326 U.S. 271, 278 (1945), where the 
court stated that a "continuance may or may not have been use- 
ful to the accused, but the importance of the assistance of 


counsel in a serious criminal charge after arraignment is too 
large to permit speculation on its effect." 


= On = 


ARGUMENT. II 


PRIOR TO IMPOSING SENTENCE, THE TRIAL COURT VIOLATED ITS 
AFFIRMATIVE DUTY UNDER RULE 32(a), FEDERAL RULES OF CRIMINAL 
PROCEDURE, IN REFUSING TO ALLOW THE APPELLANT TO STATE HIS 
REASONS AS TO WHY THE CONTINUANCE SOUGHT BY HIM ON THE DAY 
OF TRIAL SHOULD NOT HAVE BEEN DENIED, WHICH CONSTITUTED AN 
ATTEMPT BY THE APPELLANT TO SAY WHY JUDGMENT SHOULD NOT BE 
PRONOUNCED. 


Rule 32(a), Federal Rulesof Criminal Procedure, pro- 
vides in pertinent part that before 


“imposing sentence the court shall afford counsel 
an Opportunity to speak on behalf of the defen- 
dant and shall address the defendant personally 
and ask him if he wishes to make a statement in 
his own behalf and to present any information in 
mitigation of punishment." 


In Gadsden v. United States, 96 U.S. App. D.c. 162, 223 F.2d 


627 (1955), cert. denied, 350 U.S. 949 (1956), this court held 
Rule 32(a) "imposes upon the sentencing court an affirmative 
duty to ask the defendant whether he desires to make a state- 
ment." 96 U.S. App. at 167, 223 F.2d at 632. The Court gave 
the following reasons for this interpretation of the Rule: 


First, the language of the Rule strongly implies 
such an obligation. The phrase ‘shall afford... 
an Opportunity’ clearly means more than ‘shall 
permit', which would have been used had the rule 
been intended to leave the initiative with the 
accused rather than with the court. Second, the 
judgment and commitment form, proposed as Form 
25 of Appendix of Forms annexed to the Rules in- 
cludes the language ‘the court having asked the 
defendant whether he has anything to say why 
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judgment should not be pronounced...' While 

this form is illustrative and not mandatory 

(Rule 58, Fed.R.Cr.P.], nevertheless it 

clearly reflects the understanding of the 

drafters that such an inquiry is required. 

Third, authoritative texts and commentators 

make clear that the final sentence of Rule 

32(a) incorporates into federal criminal 

practice a broader counterpart of the 

common law allocution under which the court 

addressed a formal inquiry to the accused. 

96 U.S. App. D.C. 167, 223 F.2d at 632. 

In Couch v. United States, 98 U.S. App. D.c. 292, 

294, 235 F.2d 519, 521 (1956), decided one year after Gadsden, 
this Court held that "the better practice in sentencing a 
convicted person is to afford him a personal opportunity to 
make a statement in his own behaif, which might include in- 
formation in mitigation of punishment"; the Court chen 
stated that in "our supervisory capacity we now establish 
this procedure for this jurisdiction, but we apply it pro- 
spectively only...." In Green v. United States, 365 U.S. 


301, (1961), the Supreme Court followed the lead of this 


Court in stating that "hereafter trial judges should leave 


no room for doubt that the defendant has been issued a personal 


: : Yat on : 
invitation to speak prior to sentencing." And in Hill v. 


of In Green, the Court noted that "the most. persuasive counsel 
may not be able to speak for defendant as the defendant might, 
with halting eloquence, speak for himself." 365 U.S. at 304 . 
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United States, 368 U.S. 424 (1962), the Supreme Court held 
that there “remains no doubt" that Rule "32(a) requires a 
district judge before imposing sentence to afford every con- 
victed defendant an opportunity personally to speak in his 
own behalf." 368 U.S. at 426. 

In the case at bar, the trial court, before imposing 
sentence, asked the appellant if he had anything to say. But 
when the appellant attempted to offer some reason as to why 
he believed that his request for a continuance was justifiable 
and therefore should not have been denied, the court refused 
to allow him to do so (sent, Tr- 5-S). The trial judge stated 
that this had nothing to do with sentencing, and he informed 
appellant that he was "not permitted to stand here and 
establish a lot of motions" (Sent. Tr. 7): when the appellant 
responded that he had never had "any opportunity to say any- 
thing to the court" and that he had “sent in motions which 
had not been heard," the court told him to "deal with that on 
a formal basis." (Sent. Tr. 7). 

The trial court's position seems to have been that under 
Rule 32(a), a defendant is only allowed to speak with respect 


to mitigation of sentence. But as the Supreme Court 


recognized in Green v. United States, 365 U.S. 301, (1961), 


Rule 32(a) “explicitly affords the defendant two rights: 'to 


make a statement in his own behalf' and 'to neeeont any in- 
formation in mitigation of punishment.'" It is the appel- 
lant's contention that this first right, "to make a state- 
ment in his own behalf", is clearly not limited to the matter 
of what type of sentence should be imposed; oe right is a 
broad one, going beyond the matter of mitigation of sentence; 
it necessarily includes any statement which a defendant de- 
sires to make as to why judoment should not be pronounced. 
In Couch v. United States, 98 U.S. App. D.C. 292, 235 

F.2d 519 (1956), the concurring opinion of Juage Fahy explored 
the meaning of the Rule 32(a) requirement. Significantly, he 
stated that 

Chitty makes it clear that the inquiry in- 

vited information in mitigation of punish- 


ment as _ well as grounds in law advanced to 


bar_ the imposition of sentence. He wrote 
that the allocution was indispensably 


necessary, and that if the defendant ‘has 
nothing to urge in bar, he frequently 
addresses the court in mitigation of his 
conduct..." Chitty, Criminal Law 709 (1816). 
9° U.S. App. at 295-96, 235 F.2d 519 at 522. 
(emphasis addes). 


Judge Fahy's conclusion that this right of a defendant to 
make a statement in his onw behalf prior to sentencing in- 


cludes “grounds in law advanced to bar the imposition of 


sentence" is clearly supported by the Judgment and Commit- 


ment Form under which appellant was sentenced here. This 
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form, which is adopted from Form 25 of the Appendix of Forms 
annexed to the Federal Rules of Criminal Procedure, reads as 
follows: 
eee. and the court having asked the defendant 
whether he had anything to say why judgment 
should not be pronounced, and no sufficient 
cause to the contrary being shown or appear- 
ing to the court.... 

Thus, the trial court failed to follow this requirement 
when it refused to allow the appellant to state his reasons 
why his continuance was unjustifiably denied. For in attempt- 
ing to do so, appellant was obviously trying to say that he 
had been deprived of a fair trial in being forced to go to 
trial when neither himself nor his counsel were prepared, 

This therefore constituted an attempt by appellant to say why 
judgment should not be pronounced. That appellant recognized 
what he was attempting to say was made clear when he told the 
court that "this is what I was trying to Say, why sentence 
should not be imposed" (Sentence Tr. 7). 


It does not matter that the trial court did not agree 


with appellant's contentions. For Rule 32(a) requires that 


the court allow the defendant to be heard prior to imposing 


sentence, and this requirement would be meaningless if the 
court did not have tohear a defendant with whom it did not 


agree. Since the trial court refused to allow the appellant 


=o = 


to state his reason as to why judgment should not be pro- 
nounced, the sentence should be vacated and appellant should 
be resentenced in accordance with Rule 32(a). Cuozzo v. 
United States, 325 F.2d 274 (5th Cir. 1963); Taylor v. United 
States, 285 F.2d 703 (9th Cir. 1960); Couch v. United States, 


98 U.S. App. D.C. 292, 235 F.2d 519 (1956) (concurring opinion); 


Gadsden v. United States, 96 U.S. App. D.C. 162, 223 F.2d 627 


(1955), cert. denied 350 U.S. 949 (1956). 


CONCLUSION 


WHEREFORE, appellant respectfully prays that the judg- 
ment of conviction and the sentence below be reversed and 


vacated and that the case be remanded for a new trial. 


Respectfully submitted, 


WILLIAM W. GREENHALGH 
424 Fifth Street, N. W. 
Washington, D. C. 20001 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Was this criminal defendant who is an educated 
and intelligent man deprived of his right to effective as- 
sistance of counsel, where the record unequivocally shows 
he refused to cooperate with his counsel both before and 
during trial, and strongly suggests appellant had con- 
cluded his best defense was his counsel’s ineffectiveness? 

2. Was appellant deprived of his right to allocution, 
where he spoke at some length concerning issues raised 
at trial and in a subsequent motion and after being told 
that this was not the time for hearing motions, he stated 
he had nothing more to say? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,409 


MELVIN B. BISHOP, APPELLANT 
v. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a trial on June 17, 1966 before Judge Richmond B. 
Keech and a jury, appellant was found guilty of assault 
with a dangerous weapon (22 D.C. Code § 502). He was 
sentenced to imprisonment for one to five years. He now 
appeals, alleging ineffective assistance of counsel at trial 
and denial of his right of allocution at sentencing. 

The procedural history of this case, which is relevant 
to the present appeal, dates back to November 1963, when 
appellant was indicted and pleaded not guilty to the pres- 
ent charge. In February 1964 appellant, represented by 
retained counsel,’ changed his plea to one of guilty before 


1Mr. James J. Laughlin. 


(1) 
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Judge Alexander Holtzoff.* After receiving a sentence of 
imprisonment for two years and four months to seven 
years, appellant appealed from his conviction under the 
guilty plea and filed a pro se petition seeking to withdraw 
his plea of guilty. Appellant contended that his retained 
attorney had persuaded him to enter the guilty plea on 
the representation that he would be placed on probation. 
This Court retained jurisdiction of the appeal and re- 
manded to the District Court for action on the petition 
to withdraw the plea. In October 1964 a hearing was 
held before Judge Holtzoff and testimony was taken 
from appellant, who was represented by new counsel,° 
from the prosecutor in charge of the case, and from 
appellant’s former retained counsel. Appellant’s former 
counsel testified that appellant had had no defense to 
the charge, and that the defense psychiatrist’s report 
showed that appellant was without mental disorder.‘ 
Appellant’s motion to withdraw the plea was denied.’ 


2 Counsel for appellant stated at that time of sentencing: “In 
this case, after I talked to Mr. Bishop, I just couldn’t see any ele- 
ment of a defense” (April 7, 1964 Tr. 1-2). 


3 Mr. Frederick H. Evans. 


4This report from Dr. David H. Dabney dated January 31, 1964 
was filed at the time of the hearing. The report was based on an 
examination at the instance of counsel for appellant in January 1964 
before the entry of the guilty plea, and it stated that appellant was 
diagnosed as without mental disorder and competent to stand trial. 


5 The court in the course of this hearing noted that appellant 
was a skilled mathematician who ‘had held a very responsible Gov- 
ernment post (Oct. 23, 1964 Tr. 14). 

The contentions made on appellant’s behalf at the time of this 
hearing in October 1964 are also a matter of considerable interest 
in view of appellant’s present claim. Though the court limited the 
testimony received from the appellant himself to other matters, 
counsel’s opening statement at the hearing of the testimony to be 
elicited from appellant included the following: 


“The defendant will testify that other than that conversa- 
tion with his attorney [at the time counsel was originally 
retained] and attempting to reach his attorney by phone he 
never had any other conversation with his attorney in con- 
nection with this charge until the day before trial when he 
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Thereafter, appellant again appealed. This Court by 
judgment rendered July 1, 1965 ruled frivolous appel- 
lant’s claim that he was indicted on the wrong charge, 
but once more remanded to the District Court with re- 
spect to the motion to withdraw the guilty plea.° The 
Court noted that appellant could not avow innocence 
since he had conceded that he poured acid on his victim, 
but it directed a full hearing to determine the volun- 
tariness of appellant’s plea and reconsideration of ap- 
pellant’s motion to withdraw the plea under pre-sentence 
rather than post-sentence standards. 

On December 17, 1965 appellant’s motion to vacate 
plea and sentence came on for hearing before Judge 
William B. Jones. Appellant was represented by still 
another retained attorney* who stated that he would 
show that appellant had been misled by his original 
counsel and that he had a defense to the charge (Dec. 
17, 1965 Tr. 4, 5). The matter was heard in part and 
continued for further hearing in January. 

At the hearing on January 7, 1966 before then Chief 
Judge Matthew F. McGuire, no testimony was taken but 
argument on behalf of appellant and the Government was 
had. Counsel for appellant claimed that appellant had 
a “possible defense” of temporary insanity or irresistible 
impulse the merits of which were irrelevant to the de- 
termination of setting aside the guilty plea (Jan. 7, 
1966 Tr. 11, 15, 16, 23-24), and that there was also a 
“misunderstanding” between appellant and his prior 
counsel as to what sentence or disposition might result 
from his plea (Jan. 7, 1966 Tr. 16, 28, 30-31). The 


called the attorney and was advised that the trial was set the 
following day. The testimony will show that he was advised 
at that time that he would get the matter postponed and that 
the defendant would not go to trial on that day” (Oct. 23, 
1964 Tr. 7). 


* Bishop v. United States, 121 U.S. App. D.C. 243, 349 F.2d 243 
(1965). 


7 Mr. H. Thomas Sisk. 
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court determined to vacate the plea and sentence (Jan. 7, 
1966 Tr. 25). The Government thereupon moved that 
appellant be committed to St. Elizabeths Hospital for 
examination, and the court indicated its intention to do 
so (Jan. 7, 1966 Tr. 29). 

When the orders vacating the plea and committing 
appellant were prepared and submitted to Judge McGuire 
on January 10, 1966, counsel for appellant objected to 
the order committing appellant to the hospital for not 
more than sixty days’ examination on the ground that 
there was no showing of necessity to hospitalize appellant 
(Jan. 10, 1966 Tr. 38). Appellant himself then ad- 
dressed the court, stating that the claim of insanity 
was asserted because “it was necessary to show some 
valid legal defense” to preclude the motion being frivo- 
lous but that he had not gone so far as to “aecept .. - 
this as a defense” in a future trial (Jan. 10, 1966 Tr. 
40-41). When the court made clear that it would not 
permit the order vacating the plea and sentence to stand 
if appellant now repudiated his claim of a possible in- 
sanity defense, appellant maintained that he still had 
a defense (Jan. 10, 1966 Tr. 38-41). The orders were 
issued and appellant was committed to the hospital for 
examination. 

Thereafter, appellant’s retained counsel was permitted 
to withdraw after advising the court that appellant 
wanted to represent himself (Jan. 14, 1966 Tr. 2). A 
new lawyer,’ who subsequently represented appellant at 
his trial and whose assistance is being challenged on this 
appeal, was nevertheless appointed by the court on Jan- 
uary 18, 1966. 

By letter of March 9, 1966 the Superintendent of St. 
Elizabeths Hospital advised the court that appellant was 
competent for trial and without mental disease or defect 
at the time of the offense. On March 15, 1966 the court 
entered an order without objection by appellant or his 


8 Mr. Hilary W. Costello. 
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counsel finding appellant competent (March 15, 1966 
Tr. 3), and trial was set for April 20.° On April 12 the 
trial date was continued to May 9 at the request of 
appellant’s counsel, who was scheduled to try a civil case. 
On May 9 the case was called for trial by Judge McGuire, 
but the complaining witness failed to appear.’ Defense 
counsel stated to the court that he had sought a deter- 
mination from the United States Attorney’s Office as to 
whether the case would be prosecuted in view of the 
complainant’s desire not to prosecute, and he claimed to 
have been informed that the case would not go forward. 
The prosecutor thereupon advised the court and the de- 
fense that the Government intended to proceed with the 
prosecution and that the complaining witness could be 
brought in. (May 9, 1966 Tr. 5.) The court indicated 
that the case would be held for trial, but when defense 
counsel represented that he was not ready for trial, 
the court set the trial date for May 16 (May 9, 1966 
Tr. 5-6). 

On May 16 a letter dated May 11 from the complain- 
ing witness to Judge McGuire was filed in which she re- 
quested that she not be required to testify. In the letter 
the witness s‘ated that she had not been notified of the 
May 9 trial date. She stated that she had written to the 
United States Attorney concerning her desire not to 
testify against appellant, but had received no reply. She 
said that she had spent three years recuperating from 
her injuries and had recently succeeded in obtaining em- 
ployment, that she did not wish to go through the mental 
ordeal of a trial and was needed every day at her job. 
She also stated that she was adamant in her request not 


* Information concerning trial dates here and below is taken in 
part from the clerk’s entries on the pink jacket of the trial file. 


10 The prosecutor stated that he did not receive a return from the 
marshal on the service of this witness (May 9, 1966 Tr. 3-5). In 
her subsequent letter to Judge McGuire the complaining witness 
stated she had received no subpoena or other notice that the case 
was set for trial on May 9. 
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to testify for she desired no vengeance, but that if re- 
quired to testify she would not break the law. 

On May 16 the case was continued to May 17 by the 
Assignment Office, then to May 18, and again to June 15. 
On the latter date appellant announced ready and in- 
sisted the case be carried on a day-to-day basis until 
tried." The trial date was continued until June 16, and 
then June 17 when the case was called for trial before 
Judge Keech. 

At the start of the proceedings appellant’s counsel 
came forth with a series of oral motions. Counsel first 
moved the court to require the complaining witness to 
take the witness stand and state whether she wished to 
testify against appellant, representing that this would 
accord with the suggestion of Judge McGuire,* in view 
of the letters the witness had written to Judge McGuire 
and the United States Attorney expressing her desire not 
to prosecute (Trial Tr. 3). The court, noting that the 
Government was ready to proceed with the witness’ testi- 
mony, declined to put the witness on the stand for such 
a purpose and advised counsel that the case would simply 
go forward at this point (Trial Tr. 3-4). Appellant’s 
counsel thereupon interposed another motion, urging for 
the first time that the prosecutor be disqualified from 
acting as the prosecuting attorney in the case because he 
had testified “against” appellant at a previous hearing. 
The court denied this motion. (Trial Tr. 4.) Appellant’s 
counsel then advised the court that he had yet another 


12 Memorandum and order of Judge Keech at n.8, reproduced in 
the Appendix hereto, infra at 34; Appellant’s Br. 5; Trial Tr. 10, 
28, 55. 


12 Appellant on this appeal has supplied no transcript showing the 
content and scope of the “suggestion” of Judge McGuire, although 
appellant and his trial and appellate counsel have repeatedly referred 
to it in support of their claim that Judge McGuire set the case for 
trial only for the purpose of having the complaining witness state on 
the stand that she did not wish to testify and that they presumed the 
prosecution would then be abandoned. See Trial Tr. 55-56; Appel- 
lant’s Br. 25-26, 28-29; memorandum and order of Judge Keech, 
infra at 31. 
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motion, this for a continuance for a period undefined on 
the ground that the appellant had not discussed the case 
with counsel or obtained any witnesses because appellant 
had taken the position that the complaining witness did 
not want to testify and that there would be no trial. 
Counsel represented that he had been told by the prose- 
cutor that the prosecutor would have no objec’ion to 
dropping the case if the complainant came to his office 
and stated her desire. (Trial Tr. 5). The prosecutor then 
stated to the court that appellant’s counsel had been in- 
formed on several occasions that the case would go for- 
ward both by the prosecutor and the Executive Assistant 
United States A’torney (Trial Tr. 6, 8, 10; and see May 
9, 1966 Tr. 5). The court advised counsel that a witness 
could not control the prosecution, and counsel stated he 
recognized this but relied on the suggestion of Judge 
McGuire (Trial Tr. 9). A recess was then taken for 
counsel to request a continuance from Judge McGuire in 
assignment court (Trial Tr. 11). 

On the return of court, the Executive Assistant United 
States Attorney was called and stated to the court that 
appellant’s counsel had twice been told by him that the 
ease would be prosecuted, and at no time was it indicated 
that the case would not be prosecuted. The Executive 
Assistant reported that, when appellant’s counsel had 
said he was obtaining letters from the complaining wit- 
ness, the Assistant told him he could do what he wanted 
and must file the matter with the court. The Executive 
Assistant confirmed only that at a later time when he 
was in court Judge McGuire had suggested that the 
witness testify on the stand with respect to her wishes. 
(Trial Tr. 12.) Appellant’s counsel then stated he had 
spoken only once to the Executive Assistant who had 
advised counsel that he would inform the latter of what 
would be done, but counsel said he had never heard from 
the Executive Assistant on the matter again. The court 
then inquired of appellant’s counsel if counsel had in 
the recess obtained a continuance from Judge McGuire, 
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and was informed by counsel that a continuance had 
been disallowed. (Trial Tr. 13). After a further dis- 
cussion in which appellant’s counsel suggested that the 
prosecutor had “been after” the complaining witness, 
which the witness then denied and which counsel then 
stated he had “misunderstood,” the court called for the 
jury (Trial Tr. 18-14). Counsel then made a motion for 
leave to withdraw from the case, which the court denied. 
The court finally admonished counsel not to make a 
mockery of the court proceedings. (Trial Tr. 15.) 

The jury panel was sworn and voire dire examination 
commenced. Appellant’s counsel asked several questions 
of the panel (Trial Tr. 19-24). At the conclusion of 
the examination, appellant’s counsel approached the 
bench and made the following statement: 


“THE COURT: Yes, sir? 

MR. COSTELLO: The defendant wants me to 
tell Your Honor that he has refused to sign the 
affidavit concerning his financial condition, that he 


is not ready for trial. He’s refused to discuss the 
case and the facts, and that it would be impossible 
for me to represent him. I won’t be able to cross 
examine witnesses because I don’t know what the 
facts are. 

That is his position.” (Trial Tr. 27). 


A discussion ensued in which the court noted 
that counsel had been given opportunity to re- 
quest a continuance in assignment court notwith- 
standing that counsel had been insisting upon 
trial, and that since Judge McGuire had already 
refused a continuance the court would not grant 
one (Trial Tr. 27-28). Counsel claimed that Judge Mc- 
Guire had refused the continuance “out of hand” (Trial 


18 Trial and appellate counsel for appellant subsequently charac- 
terized the denial of this request by Judge McGuire as “out of 
hand” (Trial Tr. 28; Appellant’s Br. 7, 14). Although this point is 
now argued in support of the claim that the trial court’s denial of a 
continuance amounted to an abuse of discretion, no transcript of 
that proceeding before Judge McGuire has been provided. 
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Tr. 28).% Thereafter counsel exercised his right to 
challenge several jurors, as did the prosecutor (Trial 
Tr. 28-32). 

The prosecutor then gave a brief opening statement 
(Trial Tr. 34-85). Thereafter, appellant’s counsel again 
approached the bench and the following colloquy occurred: 


“MR. COSTELLO: Your Honor, I am unable to 
make any opening statement. As I said, he has not 
discussed the facts with me. I don’t know any of 
them. 

THE COURT: All the defendant is entitled to is 
an opportunity and there has certainly been more 
than a complete opportunity, and apparently this 
is a man of real comprehension. 

You have no opening statement to make? 

MR. COSTELLO: I am unable to make any. 

THE COURT: Sir? 

MR. COSTELLO: I am unable to make any. 

THE COURT: All right, sir, you have had the 
opportunity to do it and you have had the oppor- 
tunity to confer, of being with him. This record 
reflects, Mr. Costello, your association and contact 
with this man on repeated occasions, and if he hasn’t 
seen fit to help, to advise you so you could protect 
him, it is all the law can allow, sir. 

I must say for the record, though, that I have 
noted with substantial interest that you have exerted 
all of your preemptory [sic] challenges and as to 
each and every one you have been in close contact 
with this man, advising with him and he advising 
with you. 

All right, sir, so you have no statement to make 
at this time? 

MR. COSTELLO: No, Your Honor.” 

(Trial Tr. 36-37). 


The Government called as its first witness Mrs. 
Adelyn Cox, a schoolteacher in the District of Columbia, 
and the mother of Marcia L. Cox. Mrs. Cox testified 


14 See the previous footnote. 
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that she had known appellant about two or three years 
prior to September 8, 1963 (Trial Tr. 39). She stated 
that on that day, a Sunday, about 4 or 4:30 in the after- 
noon, appellant came to her apartment at 3435 Holmead 
Place, N.W., to get a small radio of his which Mrs. Cox 
then gave to him (Trial Tr. 38, 40). Appellant asked if 
he could speak to her daughter and, when told the girl 
was shampooing her hair, said he would wait. Mrs. Cox 
stated that her daughter then came out of the bathroom, 
spoke with appellant, and entered the bedroom to get 
luggage and a watch given her as gifts by appellant to 
return them to him. As the girl s‘epped out of the bed- 
room door, Mrs. Cox saw appellant shake something out 
of a bottle onto her daughter. The girl groaned and 
sank to the floor and Mrs. Cox rushed toward appellant 
who tried to escape. (Trial Tr. 40). Appellant threw 
the bottle across the floor, hit Mrs. Cox several blows in 
the face with his fists, and escaped (Trial Tr. 41). After 
this testimony, appellant’s counsel stated before the jury 
that he was “unable to cross examine this witness .. - - 
for the reasons stated” (Trial Tr. 42). 

Miss Marcia L. Cox, aged 23, an educational guidance 
counsellor at Howard University, then testified. Miss Cox 
stated that she had been engaged to be married to the 
appellant, but that the engagement was broken on the 
night of September 7, 1963 (Trial Tr. 44). When ap- 
pellant came to her apartment the next day, he asked 
her to come back to him. The girl refused, and appellant 
then sought the return of the presents he had given her. 
(Trial Tr. 45). The girl obtained them, whereupon ap- 
pellant threw acid in her face and on her neck and 
shoulders (Trial Tr. 46). As a result, Miss Cox stated, 
she stayed in the hospital six or seven weeks, had a series 
of operations, and eventually recovered partial vision in 
her damaged right eye (Trial Tr. 47). Her injuries 
were indicated to the jury (Trial Tr. 48). At the con- 
clusion of this testimony, appellant’s counse] stated that 
he was unable to cross examine this witness as well 
(Trial Tr. 49-50). When called to the bench and ad- 
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monished not to make such statemeénts:before the jury, 
counsel requested that appellant be permitted to hear 
his statements to the court. Counsel stated: 


“IT want the record to show that I am acting in 
accordance with instructions from the defendant.” 
(Trial Tr. 50.) 


The court advised counsel that it would assume that any 
action charged to the appellant by counsel would be upon 
appellant’s instruction (Trial Tr. 51). 

Detective Robert Reeves, Tenth Precinct, then took the 
stand. His testimony consisted simply of his report of 
having seen and interviewed the complainant in the 
hospital on September 9, and having charged appellant 
on that date with the offense (Trial Tr. 51-54). At the 
conclusion of this testimony, appellant’s counsel stated 
to the court that he was unable to ask this witness any 
questions for reasons previously stated, and counsel de- 
sired the record to show that he so acted “in accordance 
with instructions from the defendant” (Trial Tr. 54). 

At this point the Government rested its case and the 
court provided appellant an opportunity to present his 
case to the jury. At the bench, appellant’s counsel in- 
formed the court that appellant personally declined to go 
forward with his case, and that appellant personally 
continued to rely on the position that he had never ex- 
pected to go to trial and had therefore never discussed the 
facts or possible defenses with his counsel. The following 
colloquy occurred: 


“THE COURT: Mr. Costello, this is the time 
for the defendant to go forward if he has anything 
he desires to give the jury. 

MR. COSTELLO: No, Your Honor, he says he 
is not prepared to go forward. 

THE COURT: All right, sir. 


MR. COSTELLO: Now, Your Honor, in fairness 


to the defendant, I want to point out very specifically 
that the defendant was relying upon these state- 
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ments that she had written to the District Attorney 
and to Chief Judge McGuire that with the statement 
by the complaining witness that she would not prose- 
cute and did not want to testify. When he asked for 
a trial, Your Honor, he was relying upon that be- 
cause Judge McGuire said she should state that in 
open court. 

He felt, Your Honor, that there would be no trial, 
that she would merely state that in open court and 
that would end the matter. 

Now, Your Honor, let me say one other thing. 

THE COURT: Yes, certainly. 

MR. COSTELLO: He has never discussed the 
facts of this case with me. He has never discussed 
any possible witness, like character witnesses, things 
like that, because he never expected to go to trial. 

That was his position from the beginning, Your 
Honor. 

THE COURT: Well, he has a perfect right to 
take a position as he may see fit. 

MR. COSTELLO: I just want the record to 
show, Your Honor, what his position was. 

THE COURT: Of course. 

MR. COSTELLO: Because, naturally, it is an 
unusual one. 

THE COURT: Extraordinary for a man of his 
competence to even indicate to you that he does so 
believe. 

But the mere fact that this was to come before 
another judge for trial gave him no basis, as I see 
it, to rely on the fact that this woman would or 
would not testify; and furthermore, he had ample 
and full opportunity long anticipatory of any such 
suggestion even of the complaining witness to that 
effect, and it is inexcusable for him not to have been 
prepared in this case. 

MR. COSTELLO: In all fairness to the defend- 
ant, Your Honor, let me also state that yesterday 
when we appeared before Judge Bryant, Mr. Caputy 
never said at that time this witness would tes‘ify. 

THE COURT: I think the record is pretty com- 
plete. You don’t get continuances from counsel. You 
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don’t get dismissals from other counsel but you 
gentlemen have spread yourselves upon the record 
with reference to that matter.” (Trial Tr. 54-55, 
55-57.) 


At the conclusion of this discussion, the court sug- 
gested to appellant’s counsel that it would nevertheless, 
if appellant so desired, recess for the weekend in order 
for appellant and counsel to obtain witnesses and pre- 
sent appellant’s defense (Trial Tr. 57-58). The court 
specifically advised counsel that it would recess until the 
following Monday, as it did not wish appellant to gain 
the false impression that he could manipulate a further 
continuance (Trial Tr. 58). During a brief recess counsel 
conferred with appellant and then reported to the court: 


“MR. COSTELLO: I have conferred with the 
defendant, Your Honor. 

THE COURT: Yes, sir. 

MR. COSTELLO: And he said he is not able to 
go forward. He has no witnesses. He is not pre- 
pared.” (Trial Tr. 59). 


Counsel also informed the court, in connection with the 
court’s earlier remarking of the fact that counsel had 
conferred with appellant in regard to the challenging of 
jurors in the voire dire, that: 


“Tt is true that I had asked the defendant on a 
number of occasions during that time whether he 
wanted anyone on or off; and on each occasion, 
Your Honor, he said he did not know anything 
about it.” (Trial Tr. 61). 


The court again recessed briefly so as to afford counsel 
an opportunity to determine specifically whether appel- 
lant desired a weekend continuance for the purpose 
stated (Trial Tr. 59-61, 62). After again conferring 
with appellant, counsel reported to the court that ap- 
pellant declined the continuance offered, and for the first 
time stated appellant’s personal demand for a week’s 
continuance (Trial Tr. 63-64). The following colloquy 
occurred : 
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“MR. COSTELLO: I talked to the defendant, 
Your Honor. 

THE COURT: Yes, sir? 

MR. COSTELLO: And he said he would not re- 
quest a continuance. 

THE COURT: All right, sir. 

MR. COSTELLO: ,I haven’t finished, Your 
Honor. 

He would not request a continuance until Monday 
because it wouldn’t be ample time for him to prepare 
his case and to obtain witnesses, and he’s also pointed 
out—or I pointed out to him—that the Government 
witnesses have already testified, have not been cross 
examined, and he has been prejudiced to that effect. 

THE COURT: Yes, but with the simplicity of this 
case, only three witnesses, no showing of anyone 
else even there, I don’t see any complications in the 
case but— 

MR, COSTELLO: I think he has been interested 
in a character witness. 

THE COURT: Oh, character witnesses can 
easily be gotten. That is one thing I thought he 
might be interested in, and if he has true character 
witnesses, he certainly. could have them, and would 
have them on Monday, but I am not suggesting that 
to him. 

So you are then resting, sir? 

MR. COSTELLO: And he also said this, Your 
Honor: 

He would request a week’s continuance. 

THE COURT: All right, sir. 

Well, the Chief Judge has dealt with this, and I 
think very properly, and that is merely asking for 
a review of that which has been done; and I am not 
in position to overrule the Chief Judge. 

Frankly, if I were in the Chief Judge’s place, I 
would have concluded the same. 

So you are resting, sir?” (Trial Tr. 63-64.) 


Neither appellant nor counsel proffered what the defense 
might be or what witnesses would be called in the event 
of any continuance. 
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Thereupon, the parties were afforded opportunity to 
make closing argument. The prosecutor’s argument as 
transcribed occupies nine lines of the transcript (Trial 
Tr. 64-65). Appellan‘’s counsel declined to make any 
argument. The court then fully charged the jury (Trial 
Tr. 65-70). At the conclusion of the charge appellant’s 
counsel approached the bench and stated: 


“Under the instructions from my client, Your 
Honor, I will not make any objections to Your 
Honor’s charge” (Trial Tr. 70). 


The jury retired at 2:56 p.m. and returned its verdict of 
guilty as charged at 3:10 p.m. on the same day (Trial 
Tr. 72). 

On June 21, 1966 appellant by his trial counsel filed a 
motion for judgment of acquittal and in the alternative 
for a new trial, making certain of the same complaints 
pressed in his present appeal. Appellant’s motion urged 
that he had been “substantially prejudiced and deprived 
of a fair trial” by reason of the court’s refusing to con- 
tinue the case, and by reason of his reliance on the 
representations of the complaining witness and her 
mother so that he was not prepared for trial. The Gov- 
ernment filed its opposition on June 28, pointing out that 
counsel for appellant had been informed the case would 
be tried on several occasions including the day before 
trial in the presence of Judge William B. Bryant. On 
July 1 the court filed its memorandum and order * deny- 
ing appellant’s motion. The court there found that ap- 
pellant had numerous opportunities to advise and consult 
with his counsel as to his defense, and that his counsel 
was informed long before trial of the Government’s in- 
tention to prosecute the case notwithstanding the com- 
plaining witness’ letter. The court found that appellant 
nevertheless refused to cooperate with his counsel, and 
it concluded that his actions amounted to an intelligent 
waiver of his right to effective assistance of counsel and 


18 This ig reproduced in full in the Appendix hereto. 
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of his right to present a defense, if any. Further, the 
court found that appellant by counsel on several occasions 
announced his readiness for trial and even insisted upon 
an immediate trial. It noted that he never proffered what 
his defense would be or what witnesses he would call. 
The court concluded that appellant had had every oppor- 
tunity to prepare and have his day in court which an 
enlightened legal system could provide him, and that he 
would not be permitted to subject the court to his caprice 
by a refusal to avail himself of his opportunities. 

On July 29, 1966 appellant was presented for sentenc- 
ing. The court noted among other things that appellant 
had a “fine formal education” and a “fine mind” and had 
held positions commensurate therewith. Counsel and ap- 
pellant were afforded opportunity to speak. Appellant’s 
counsel stated that appellant had told him that the com- 
plaining witness knew appellant was not preparing any 
defense, that he would not call any witnesses, and that 
he was not ready for trial. (Sentencing Tr. 3). Counsel 
suggested that the complainant’s conduct in “leading 
[appellant] to believe” she would not testify was “in- 
excusable,” as was that of the prosecutor if he knew of 
this. The court noted the new trial motion and its 
opinion, and pointed out that if appellant failed to use 
his opportunities to prepare, this was “of his own mak- 
ing.” (Sent. Tr. 4). Appellant then presented his own 
statement. Indicating that he had studied the court’s 
opinion, he denied the charge which he considered there 
implied that he had sought to “hoodwink” the court, 
pitching his argument on the claim that of the many 
continuances in the case he had only sought one (Sent. 
Tr. 5-6). Appellant then asked the court’s permission to 
explain his reasons to justify that continuance (Sent. 
Tr. 6). The court repeatedly advised appellant that it 
would hear him on matters with respect to sentencing, 
but that this was not the time to argue motions (Sent. 
Tr. 7). Finally, the following colloquy occurred: 
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“THE COURT: All right, you may deal with 
that on a formal basis. If you have any motions to 
file you may file them, sir. I will now hear anything 
you may have to say as to the matter of sentencing. 

DEFENDANT: I have nothing, Your Honor.” 
(Sent. Tr. 7-8). 


The court then imposed sentence. 


CONSTITUTIONAL PROVISION, STATUTE AND RULES 
INVOLVED 


The Sixth Amendment to the Constitution of the United 
States provides, in pertinent part: 


In all criminal prosecutions, the accused shall 
enjoy the right . . . to have the assistance of counsel 
for his defense. 


Title 22, District of Columbia Code, Section 502 provides: 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a danger- 


ous weapon, shall be sentenced to imprisonment for 
not more than ten years. 


Rule 32(a), Federal Rules of Criminal] Procedure pro- 
vides, in pertinent part: 


* * * Before imposing sentence the court shall 
afford counsel an opportunity to speak on behalf of 
the defendant and shall address the defendant per- 
sonally and ask him if he wishes to make a statement 
in his own behalf and to present any information 
in mitigation of punishment. 


* * * * 


Rule 44(a), Federal Rules of Criminal Procedure pro- 
vides: 

Every defendant who is unable to obtain counsel 
shall be entitled to have counsel assigned to repre- 
sent him at every stage of the proceedings from his 
initial appearance before the commissioner or the 
court through appeal, unless he waives such ap- 
pointment. 


18 
SUMMARY OF ARGUMENT 


I 


Appellant claims reversal on the ground that the 
court abused its discretion in denying his motion for 
continuance on the day of trial and that his trial counsel 
was unprepared, thus depriving him of the effective as- 
sistance of counsel for his defense. We do not contend 
that counsel here was effective in the usual sense, for 
the record unequivocally shows he was prevented from 
effective representation of appellant by the appellant’s 
own wilful acts. Not only did appellant, an educated 
man, inexcusably refuse to consult with counsel in ad- 
vance of trial, but he also declined to permit counsel] to 
take those steps and opportunities which might have 
benefitted appellant in the course of the trial. The record 
strongly suggests appellant concluded that, without any 
legitimate defense on the facts or law, he would fare 
better with an ineffective lawyer than an effective one. 
In these circumstances, his complaint must fail. 


I 


Appellant’s claim to be resentenced on the ground that 
he was denied his right of allocution is refuted on the 
facts. Appellant addressed the court at some length con- 
cerning issues raised at trial and in a subsequent motion 
and after being told that this was not the time for 
hearing of motions, he stated he had nothing more to say. 


ARGUMENT 
I. Appellant may not complain that he was deprived of 


the effective assistance of counsel for his defense. 


(Jan. 10, 1966 Tr. 38-41; May 9, 1966 Tr. 5-6; 
Trial Tr. 5, 9, 27, 36-87, 42, 49-51, 54-57, 59, 61, 
63-64, 70) 


Appellant on this appeal has set forth a two-fold predi- 
eate for reversal of his conviction. His brief urges at 
length that the trial court abused its discretion in denying 
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his motion for a continuance made at the start of trial 
and subsequently elaborated,” and that the unprepared- 
ness of his counsel below was such as to make his trial 
a mockery and a farce. On these he bases his claim of 
a total deprivation of his right to the effective assistance 
of counsel.** Of course, appellant’s claim is one that in 
its outlines has become a commonplace of criminal ap- 
pellate practice in this jurisdiction. If there were no 
more here than such a formulation of the issues presented, 
this case would present a routine task for the resolution 
of this Court. 

This is, however, no ordinary case. For this appellant 
is no ordinary criminal defendant. He is an educated 
man shown by the record in this case to be wilful, 
articulate, intelligent, and one who has tasted of success 
in a previous endeavor involving claims of remarkable 
similarity to those for which the groundwork has been 
so carefully laid in the present proceedings.” We simply 
point to the obvious when we ask this Court to recognize 
that the nature of the claim presented on this appeal is 
one which has invited and brought forth argument from 
both sides of the mouth of this appellant. The result has 
been an effort to achieve indirectly through the back 
door of ineffective assistance, as it were, what could 
never be achieved frontally in a case as strong upon its 
jury evidence as this.” Neatly positioned at trial between 


16 Appellant’s Br, 24-43. 
17 Appellant’s Br. 44-53. 
18 Appellant’s Br. 18-23. 


19 See Counterstatement at 2-3 n.5, and generally. 


20 Aside from the questions relating to deprivation of the right of 
counsel, no question of reversible error going to the matter of guilt 
has been raised. As this Court suggested in appellant’s earlier 
appeal and as the trial court has set forth in its memorandum and 
order, there is serious doubt that any viable defense ever was 
available to appellant in this case. Needless to add, appellant’s 
suggestion in his brief at 52 of a possible claim of “temporary in- 
sanity” appears quite as groundless as when appellant himself 
urged this notion upon the trial court at the time of the hearing on 
the withdrawal of his guilty plea. It was then made quite clear that 
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court and counsel, appellant has sought to whipsaw the 
present appellate inquiry from one to the other, from 
traditional errors of law to more sublime questions of 
judicial conscience. It is only because of the apparent 
candor of the defense counsel at trial, as we see it, that 
this Court is in a position to extricate this case from that 
dilemma. For although trial counsel must be said to have 
acquiesced to an unusual degree in appellant’s strategy,” 
we believe he has spread clear on the record a firm basis 
for this Court’s judgment. 

The record below in our view permits no question at 
all concerning the essential facts which are determina- 
tive of this appeal. The crucial aspect of this entire 
trial was set out in the most conclusive terms in defense 
trial counsel’s statement to the court near the beginning 
of the actual trial itself. 


“THE COURT: Yes, sir? 

MR. COSTELLO: The defendant wants me to 
tell Your Honor that he has refused to sign the 
affidavit concerning his financial condition, that he 
is not ready for trial. He’s refused to discuss the 
case and the facts, and that it would be impossible 
for me to represent him. I won’t be able to cross 
examine witnesses because I don’t know what the 
facts are. 

That is his position.” 

(Trial Tr. 27.) (Emphasis supplied.) 


this claim had been concocted for the occasion. See Counterstate- 
ment at 4. Of course, both defense and Government psychiatrists 
have found such a claim to be without merit. See Counterstatement 
at 2n.4, and at 4. 


21 We note that appellant’s brief has placed great emphasis on 
the good faith of trial counsel and appellant in seeking a continu- 
ance of the trial, arguing that the purpose of the request was not 
obstructionist. See Appellant’s Br. 25-26, 30-39. In our view the 
inquiry as to purposes and motivations may not be so narrowly con- 
fined, for the proceedings here have been a model of obstructionism 
in a broader and more disturbing sense. And to the extent that 
trial counsel may be charged with responsibility for conceiving or 
furthering this strategy, a matter on which we intimate no view, 
his action would amount to a subversion of the judicial process 
certainly more culpable than that of appellant. 
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That this was no isolated remark is demonstrated by 
the fact that it directly relates to and explains all the 
other matters argued by trial counsel to the court which 
otherwise, perhaps in counsel’s understandable effort to 
shield his client, might charitably be regarded as ambigu- 
ous in their reference to “appellant” personally or to 
“appellant” as party in the case. In fact, virtually every 
claimed failure of trial counsel now pressed as evidence of 
ineffectiveness and abuse on this appeal keys into this 
statement, and shows itself to be the deliberate, not to 
say premeditated,” personal act of this appellant for 
whom counsel was but a convenient voice and instrument. 
These instances of supposed ineffectiveness of counsel 
which thus must be charged directly to appellant himself 
run the entire length and breadth of this trial. They 
include: 


(1) counsel’s initial statement that appellant had 
taken the position that the complaining witness did 
not want to testify and that there would be no 


trial; ** 

(2) counsel’s statement that he knew the witness 
could not control the case, but he relied upon the 
suggestion of Judge McGuire; * 

(3) the above quoted statement that appellant had 
refused to sign the affidavit, was not ready for trial, 
had refused to discuss the case and the facts, re- 
garded effective representation by counsel and cross 
examination of Government witnesses by counsel as 
impossible ; * 


22 That this was a preplanned strategy and effort on appellant’s 
part is strongly suggested, among other things, by the indication 
in the above quoted statement of counsel of appellant’s refusal to 
sign the financial affidavit, a matter generally taken care of in 
advance of trial. 


23 Trial Tr. 5; relied on in Appellant's Br. 25-26, 32-33 n.4 and 49. 
2 Trial Tr. 9; relied on in Appellant’s Br. 26-29. 


25 Trial Tr. 27. It is necessary to point out here the significant 
fact that this reference to the transcript has been utterly ignored 
in the arguments presented by appellant here, although his brief 


(4) counsel’s statement that he was unable to 
make any opening statement because appellant had 
not discussed the facts and counsel knew none of 
them ; 7° 

(5) counsel’s statement that he was unable for ig- 
norance of the facts to cross examine Mrs. Adelyn 
Cox, mother of the complainant; ** 

(6) counsel’s statement that he was similarly un- 
able to cross examine Miss Marcia L. Cox, the com- 
plainant; * 

(7) counsel’s statement that he had stated his in- 
ability to cross examine in open court so that appel- 
lant could hear, and that he desired appellant be 
permitted to hear his statements to the court and the 
record to show he was acting in accordance with 
instructions from appellant; *° 

(8) counsel’s statement that he was similarly un- 
able to cross examine Detective Robert Reeves, and 
that he desired the record to show he was acting in 
accordance with instructions from appellant; *° 

(9) counsel’s statement that appellant declined to 


go forward with the defense case, and that appellant 
continued to rely on the position that he had never 
expected to go to trial and had therefore never dis- 
cussed the facts or possible defenses with counsel; * 

(10) counsel’s statement that he had conferred 
with appellant, who was unprepared, without wit- 
nesses, and unable to go forward; * 


does contain references to the less damaging statements of his 
counsel in this respect at 5 of the trial transcript. See Appellant’s 
Br. 32-83 n. 4, and 49. Only in his statement of the case do we find 
this reference recognized. See Br. 8. 


26 Trial Tr. 36-37; relied on in Appellant’s Br. 22; also, Br. 42-43. 
2? Trial Tr. 42; relied on in Appellant’s Br. 22; also, Br. 42-43. 
28 Trial Tr. 49-50; relied on in Appellant’s Br. 22; also, Br. 42-43. 
29 Trial Tr. 50-51; ignored in appellant’s brief. 

30 Trial Tr. 54; relied on in Appellant’s Br. 22; also, Br. 42-43. 


31 Trial Tr. 54-55, 55-57; relied on in Appellant’s Br. 22; also, 
Br. 42-43. 


32 Trial Tr. 59; Appellant’s Br. 22, 42-43. 
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(11) counsel’s statement that when counsel con- 
ferred with appellant in voire dire about the jurors, 
appellant each time said he knew nothing about it; * 

(12) counsel’s statement that he had again con- 
ferred with appellant, appellant would not accept the 
offered continuance for reasons stated, but appellant 
would request a week’s continuance; 

(13) counsel’s statement that under appellant’s 
instructions he would make no objections to the court’s 
charge.* 


Moreover, the trial court properly informed counsel in 
the course of the trial when requiring him not to state 
these matters before the jury that it would assume that 
any action charged to the appellant by counsel would be 
upon appellant’s instruction (Trial Tr. 51). And the 
court’s factual findings on his final motion are now bind- 
ing upon appellant, to the effect that appellant had numer- 
ous opportunities for consultation with counsel, counsel 
was informed of the Government’s intention to prosecute 
the case, and appellant nevertheless refused to cooperate 
with his counsel.%* Appellant may not now be heard to 
deny his personal responsibility for this course of events 
which ensued at his trial. 

We are mindful of the elaborate and carefully re- 
searched arguments appellate counsel have compiled in 
support of their dual contentions here. However, we be- 
lieve those arguments are fundamentally beside the mark, 
for they overlook or ignore the single critical fact in this 
ease—the unavoidable personal responsibility of the ap- 
pellant himself for the events we have described both be- 
fore and during trial.** Appellant’s refusal to aid and 


33 Trial Tr. 61; ignored in appellant’s brief. 

34 Trial Tr. 63-64; relied on in Appellant’s Br. 26, 30-34. 
35 Trial Tr. 70; Appellant’s Br. 42. 

36 Memorandum and order in the Appendix hereto. 


37 We have noted that appellant’s arguments here have inexplic- 
ably avoided that point in the trial transcript where this awkward 
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cooperate with his counsel in the face of the latter’s in- 
formation that the trial could and would go forward is, as 
the trial court put it, inexcusable.** Moreover, when the 


fact becomes crystal clear. For this reason, apparently, appellant’s 
answer to this issue has been limited to a brief footnote and textual 
reference. See Appellant’s Br. 32-33 n.4, and 49. Appellant there 
argues in effect that when the right to counsel is involved the 
presumptions operate conclusively in his favor, and that the Court 
may not therefore infer that appellant affirmatively refused to co- 
operate and discuss the case with his counsel. He relies upon 
Johnson Vv. Zerbst, 304 U.S. 458, 464 (1948), and Von Moltke v. 
Gillies, 332 U.S. 708, 723 (1948). But this argument is simply 
not tenable in light of the factual context disclosed in this case, 
which makes clear that it is fact rather than bare inference or pre- 
sumption that appellant did refuse and withhold his aid and coopera- 
tion. There are here no indifferent facts or doubtful inferences. 
Compare Wood v. United States, 75 U.S. App. D.C. 274, 286, 128 
F.2d 265, 277 (1942). 


38 We think it clear that appellant’s action was competent, intelli- 
gent, and knowing. Adams v. United States, 317 U.S. 269, 279 
(1943). 


(1) Appellant has been found competent by his own and Govern- 
ment psychiatrists, and he was so adjudged without objection. See 
Counterstatement at 2 n.4, and at 4-5. No contrary contention ap- 
pears here or elsewhere, although we understand he continues to 
urge a “possible defense” of insanity more as a matter of form than 
substance. 

(2) Two judges of the District Court, having observed at some 
length the machinations of this appellant, have labeled him a 
“skilled,” “educated man,” with a “fine mind,” “real comprehension,” 
and a “fine formal education,” who has held “commensurate,” “very 
responsible” positions. In this respect, the record speaks for itself. 
See particularly the Counterstatement at 2 n.5, and at 9, 12, 16, and 
appellant’s somewhat remarkable exhibition of legal acuteness at 
4, which calls to mind Mr. Bumble’s famous dictum (Dickens, Pick- 
wick Papers, chap. 47). 

(3) Again the record speaks strongly to the fact that appellant 
undertook his course with open eyes. Not only had the trial already 
been continued once from May 9 for the specific purpose of per- 
mitting preparation by the defense, a matter surely sufficient to put 
appellant on notice even if the fact of repeated calendaring for 
trial were not. See Coupe v. United States, 72 U.S. App. D.C. 86, 113 
F.2d 145, cert. denied, 310 U.S. 651 (1940) ; Rogers v. United States, 
128 F.2d 973 (5th Cir. 1942). But also, appellant’s counsel was 
repeatedly informed of the Government’s intentions, and it simply 
defies credulity to assume that on the many occasions when appel- 
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trial began, appellant not only declined to cooperate, but 
he exacerbated his situation by refusing to take advantage 
of those opportunities to save what he could. In short, 


lant and his counsel were in court together in the spring and sum- 
mer of 1966 utter silence reigned between them as to the purpose 
for which they were there. The prospects could not but have been 
apparent to two reasonable minds. Cf. Rogers v. United States, 
supra; Morris v. United States, 123 F.2d 957 (5th Cir. 1942). Nor 
need we add in the circumstances that this appellant was knowledge- 
able, experienced, and of course previously successful in a gambit of 
striking similarity to that attempted here. See Counterstatement 
at 2-3 n.5, and at 4. 


39 Appellant may not be obstructive himself and then rely on his 
obstructionist tactics as a reason for the court’s action. See 
Spevak v. United States, 158 F.2d 594 (4th Cir. 1946), cert. denied, 
330 U.S. 821 (1947). Nor may he box the court into a position of 
limited alternatives, force a choice, and then complain that he was 
not protected from himself. See Neufield v. United States, 72 U.S. 
App. D.C. 174, 182, 118 F.2d 375, 383 (1941), cert. denied sub nom. 
Ruben v. United States, 315 U.S. 798 (1942). 

Rather, appellant has an affirmative obligation to attempt in good 
faith to prevent and limit the damage if he is later to seek a remedy 
therefor. But this appellant never sought to give assurance as to 
what witnesses would be brought in or how his defense might 
otherwise be prepared, and the court had no reason to assume that 
his obstructionism would cease or a delay would be anything but 
futile. See Lee v. United States, 98 U.S. App. D.C. 274, 235 F.2d 
221 (1956) ; Payton v. United States, 96 U.S. App. D.C. 1, 222 F.2d 
794 (1955) ; Neufield v. United States, supra; Dawson V. Peyton, 246 
F.Supp. 444 (E.D. Va. 1965), affirmed, 359 F.2d 149 (4th Cir. 1966) ; 
Elder v. United States, 142 F.2d 199 (9th Cir. 1944) ; Chaistain v. 
United States, 138 F.2d 413 (5th Cir. 1943). Nor did appellant seek 
to take the slightest advantage of the opportunities granted him to 
confer with counsel and otherwise prepare his defense. See Fook 
v. United States, 82 U.S. App. D.C. 391, 392, 164 F.2d 716, 717, 
cert. denied, 333 U.S. 838 (1948) ; Lewis v. United States, 277 F.2d 
378 (10th Cir. 1960); United States v. Yager, 220 F.2d 795 (7th 
Cir.), cert. denied, 349 U.S. 963 (1955). Indeed, except for appel- 
lant’s spurious insanity claim for which a week’s continuance in the 
circumstances here would probably have been inadequate anyway, 
this was a simple factual case for preparation of which, as the court 
noted, three days would have been more than adequate. Compare 
Adams v. United States, 128 F.2d 820 (5th Cir.), cert. denied, 317 
U.S. 632 (1942), with United States v. Lattimore, 112 F.Supp. 507, 
affirmed in part and reversed in part, 94 U.S. App. D.C. 268, 215 
F.2d 847 (1953), and Everitt v. United States, 281 F.2d 429 (5th 
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it may rightly be said that, 


“This Court has zealously protected a defendant’s 
right to competent counsel... . But there are limits. 
A defendant ‘may waive his Constitutional right to 
counsel if he knows what he is doing and his choice 
is made with eyes open.’ Adams v. United States, 
1943, 317 U.S. 269, 279 . . . . The evidence in this 
case is unequivocal .... The defendant simply chose 
to run his own show. The records before us. - . show 
that [he] was determined to take charge of his de- 
fense, with or without a lawyer. In the circumstances 
of this case, we think that the defendant has no just 
reason to complain of lack of counsel. Brown v. 
United States, 1959, 105 U.S. App. D.C. 77, 264 F.2d 
363, 366-367, cert. denied 360 U.S. 911... . By his 
rejection of the appointed counsel and his action in 
taking over his own defense, [the defendant] waived 
his right to the assistance of counsel, and his trial 
proceeded without infringement of his constitutional 
rights.” 


Glenn v. United States, 303 F.2d 536, 540-541 (5th Cir. 
1962). Certainly, if as here it may fairly be said that 
appellant has knowingly or purposely maneuvered himself 
into a position where he might conclude that, since he had 
no defense a lawyer could not help him, but an ineffective 
lawyer might be an advantage to him, the appellant must 
be treated as having waived his right to complain of the 
ineffective assistance of counsel. Arellanes v. United 


Cir. 1960): cf., Gilmore v. United States, 106 U.S. App. D.C. 144, 
273 F.2d 79 (1960). 

In short, the denial of a continuance does not necessarily violate 
fundamental rights even where a party fails to offer evidence or 
defends without counsel. Ungar v. Sarafite, 376 U.S. 575 (1964). 
Here appellant’s deliberate lack of due diligence and good faith 
proximately caused his predicament. Cf. Natvig v. United States, 
98 U.S. App. D.C. 299, 236 F.2d 694, cert. denied, 352 U.S. 1014 
(1956). Here it was not the bare right to counsel which was at 
issue, but whether appellant would be permitted to play cat and 
mouse with the District Court. See Cleveland Vv. United States, 116 
U.S. App. D.C. 188, 322 F.2d 401, cert. denied, 375 U.S. 884 (1963). 
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States, 353 F.2d 270, 272-278, 275 (9th Cir. 1965), cert. 
denied, 385 U.S. 870 (1966).*° 


Il. Appellant was afforded opportunity to exercise his 
right of allocution. 


(Sent. Tr. 5-8) 


Appellant finally seeks a vacation of his sentence and 
resentencing on the ground that he was denied his right 
of allocution under F.R. Crim. P. 32(a). 

But appellant was afforded an opportunity as required 
to make a statement on his own behalf and to present any 
information in mitigation of punishment. Appellant fol- 
lowed his counsel in addressing the court at some length 
concerning the opinion of the court given in the memoran- 
dum and order which denied appellant’s motion for judg- 
ment of acquittal or new trial. Appellant then turned to 
the matter of the denial of his continuance dealt with in 
the memorandum, and asked the court if he could have 
the court’s permission to state reasons to justify his re- 
quest for that continuance. The court instructed appellant 
that this was not the time at which motions were to be 
heard, but that appellant should speak on matters relating 
to sentencing. (Sent. Tr. 5-7.) When appellant sought to 
argue the matter of the continuance on the basis that this 


40 It might finally be said in fairness to appellant’s trial attorney 
that perhaps he thought “an attorney has no prerogative to make 
decisions for his client contrary to the latter’s wishes.” See Spears 
v. United States, 250 F.Supp. 698 (S.D. W.Va. 1966). Perhaps he 
thought he must respect his client’s choice, even where this was 
clearly unwise. Cf. Fisher v. United States, 118 U.S. App. D.C. 165, 
334 F.2d 555 (1964). But see United States v. Garguilo, 324 F.2d 
795 (2d Cir. 1963); Mitchell v. United States, 104 U.S. App. D.C. 
57, 259 F.2d 787, cert. denied, 358 U.S. 850 (1958). Nevertheless, if 
this Court concludes that appellant’s trial counsel engaged in false 
heroics and designedly cooperated with appellant in subverting the 
trial process, this Court must then ask whether the time has not 
come to recognize that ineffective assistance of counsel is sometimes 
the most effective assistance. The Court might well then ask whether 
the courts must stand silently by while the adversary trial goes 
the way of the battle and the ordeal. 
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related to the pronouncing of judgment, the court advised 
him that motions should be addressed to the court in 
proper form. The court then asked if appellant had any- 
thing further to say as to the matter of sentencing, and 
appellant answered that he had nothing. (Sent. Tr. 7-8). 
Cf. Taylor v. United States, 285 F.2d 703, 705 (9th Cir. 
1960). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Victor W. CaAPUuTY, 
Scotr R. SCHOENFELD, 
Assistant United States Attorneys. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 1077-63 


UNITED STATES OF AMERICA 
Vv. 
MELVIN B. BISHOP 


MEMORANDUM AND ORDER 


This matter is before the court upon the defendant’s 
motion for a judgment of acquittal or in the alternative 
a new trial, following a verdict of guilty of assault with 
a dangerous weapon. One question is presented: Did the 
court err in refusing to continue the case under the facts 
which follow? 

On November 7, 1963 defendant was indicted for assault 
with a dangerous weapon; on November 22nd he pleaded 
not guilty. Retained counsel entered his appearance on 
November 21, 1963. On February 6, 1964, defendant en- 
tered a plea of guilty, upon which he was sentenced on 
April 7, 1964. Appeal followed from this conviction, on 
the ground that defendant had been erroneously charged 
with assault with a dangerous weapon—that the charge 
should have been for mayhem.’ On May 22, 1964, the 
defendant pro se filed a motion in the form of a petition 
for a writ of error coram nobis, asking for leave to with- 
draw his plea of guilty, in which defendant contended 
that his then retained attorney had persuaded him to enter 
the guilty plea and that he would get probation. The 
Court of Appeals put aside determination of the appeal 
and remanded to the District Court for determination of 
whether the withdrawal of the guilty plea should be al- 
lowed. After a hearing by another Judge of this Court 
the motion to withdraw the plea of guilty was denied. 
Defendant again appealed. The Court of Appeals remand- 


2 Court of Appeals held “frivolous”. 
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ed the case for determination as to whether the plea was 
freely and voluntarily entered. On January 10, 1966, an- 
other Judge of this Court granted defendant leave to with- 
draw his plea of guilty. On the same day, Government 
counsel requested, that the defendant be committed to St. 
Elizabeths Hospital for sixty days for an examination of 
his mental competency, inasmuch as defendant indicated 
he might plead irresistible impulse. On January 14, 1966, 
defense counsel asked leave to withdraw, stating that the 
defendant had told him that he did not want to be repre- 
sented by Mr. Sisk, or any lawyer, but wanted to repre- 
sent himself. The court granted Mr. Sisk leave to with- 
draw. On January 18, 1966, Hilary W. Costello, Esq., 
was appointed counsel. 

On March 10, 1966, St. Elizabeths found the defendant 
competent to stand trial and without any mental disease 
or defect, at the time of examination and on the date of 
the alleged crime. Defendant was adjudicated competent 
to stand trial March 15, 1966, and trial was set for April 
20, 1966. On April 12, defendant moved that the case 
be continued to May 9th. On May 9th the case was called 
for trial, but the complaining witness was not present.’ 
The case was continued until May 16, 1966. On May 11, 
1966, the complaining witness, Miss Marcia L. Cox, wrote 
to the Chief Judge,* stating that she did not want to tes- 
tify in Bishop’s trial, that he had been punished by the 
time he had already spent in jail, that she did not want 
to be forced to recall the horror of the incident, and, fur- 
ther, that it was imperative she stay on her new job. This 
letter was filed on May 12, 1966. The trial was carried 
over to the 17th, then to the 18th, and on that date it was 
carried over to the 15th of June, and then to the 17th of 
June for trial. 

On the last date and before the jury panel was brought 
in, defense counsel stated that he did not believe the case 


2 Complainant states “did not receive subpoena”. 
3 Filed in the case. 
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would go to trial, as the complaining witness did not want 
to testify. He stated that the Chief Judge had sent it to 
trial merely for the purpose of having the complaining 
witness state on the stand, before the jury was called, 
that she did not want to testify. The Assistant United 
States Attorney thereupon stated that the Government 
would prosecute the case, that the complaining witness was 
in court, and that she was willing to testify. The Assistant 
also informed the court that, when the case had previously 
been called for trial, the prosecutor had informed the 
defense counsel that the case would be tried, and that this 
statement had been repeated in the presence of the then 
presiding Judge. He further stated that on two occasions 
the Executive Assistant United States Attorney, and Chief 
of the Criminal Division, had told Mr. Costello that the 
Government would prosecute the case. Said Executive 
Assistant was called and made a statement to this 
effect in open court. Defense counsel nevertheless stated 
he was unable to proceed with trial. This court there- 
upon, at defense counsel’s instance, sent the case back 
to the Chief Judge for further consideration of a continu- 
ance. The Chief Judge denied a continuance, and the case 
was returned to this court for trial. 

Upon its return to this court, both counsel further eluci- 
dated the background leading up to the trial, and defense 
counsel made a motion to be allowed to withdraw his 
appearance for the defendant. This court found that the 
circumstances did not justify the granting of a continu- 
ance, nor the granting of defense counsel’s motion to with- 
draw. 

The jury was called, the case was identified by the 
Assistant United States Attorney, and prospective jurors 
were queried by the Assistant United States Attorney and 
by defense counsel. Both sides challenged certain of the 
jurors. The Government thereupon put on its case, con- 
sisting of the testimony of the mother of the complaining 
witness, who was in the apartment when the incident took 
place, the testimony of the complaining witness herself (the 


382 


only two witnesses to the occurrence so far as this court 
has been advised), and that of an officer who arrived on 
the scene soon after the incident. All three were intelli- 
gent witnesses. Their testimony clearly established the 
elements of the offense of assault with a dangerous weap- 
on. Defense counsel stated he was unable to cross examine 
any of these witnesses, as defendant had previously re- 
fused and continued to refuse to give him any advice as 
to the facts of the case. 

At the conclusion of the Government’s case, defendant 
was accorded opportunity to go forward with his case. 
The Government’s case had concluded at approximately 
2:30 P.M. Friday. At this juncture, the court asked coun- 
sel for defendant if he desired a continuance over the 
weekend for the purpose of getting any witnesses he might 
have.* Defense counsel expressed his appreciation for this 
offer, and the court recessed to allow him to discuss the 
matter with the defendant. Upon the court’s return, Mr. 
Costello stated that the defendant had rejected the court’s 
offer. The case then proceeded to a conclusion, and the 
jury returned a verdict of guilty. 

The defendant relies basically on the complaining wit- 
ness’s letter of the 11th of May, 1966. Such reliance was 
not warranted, in that nearly a month before the last 
trial date the Government had announced that it would 
prosecute the case and this was confirmed by the state- 
ments made to defense counsel by the Executive Assistant 
United States Attorney.* Furthermore, the defendant had 
no legal right to rely on this representation by the com- 
plainant. A complainant does not control the prosecution 
or dismissal of a criminal action. It is not the complaining 
party alone who has an interest in the prosecution of the 
wrong done her; society as well has an interest, which is 
above and beyond her own. 


* (Undue consideration under the facts.) 


5 Defendant indicted November 7, 1963; original counsel entered 
appearance November 21, 1963. 
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The Probation Office’s presentence report® shows de- 
fendant to be an intelligent person with an excellent edu- 
cation. He has held employment commensurate with his 
background. He had many weeks, prior to the appearance 
of complainant’s letter in the file, to advise present coun- 
sel as to his version of the assault. This he refused to do. 
He had further opportunity to do so after the case was 
called for trial before Judge Bryant on May 17th, and 
then continued until a later date. The record reveals that 
his attorney was at that time informed of the Govern- 
ment’s intention to prosecute the case notwithstanding the 
complaining witness’s letter. The court finds that the de- 
fendant’s actions were tantamount to an intelligent waiver 
of his right to effective counsel and his right to present a 
defense, if any. 

The opinion of the Court of Appeals, in footnote No. 1 
on page 8 of the slip opinion of July 1, 1965,* states that 
“Appellant has conceded that he poured acid on his former 
girl friend and does not affirmatively claim a valid defense. 
However, he ‘emphatically denies’ any felonious or crimi- 
nal intent.” Considering the fact that the crime of assault 
with a dangerous weapon requires only a general criminal 
intent, together with the report as to defendant’s mental 
condition from St. Elizabeths and the testimony of the 
complaining witness and her mother concerning the de- 
liberate manner in which the defendant threw the acid 
on her face and shoulder, it is hard to conceive how any 
defense centering on intent could be made out. However, 
the defendant made no proffer as to what his defense 
would be or what witnesses he would call, and the court, 
in denying this motion, does not consider whether he could 
or could not have made out a defense. 

Due process of law does not permit a competent defend- 
ant to slumber (if in fact he has) on his rights, particu- 
larly where he has had the constant aid of counsel with 


6 Prepared at time of defendant’s plea of guilty. 


7 Bishop V. United States, —— U.S.App.D.C. —— (Nos. 18564 
and 19078). 
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more than adequate opportunity to prepare, and then 
complain that he is not ready for trial—especially when 
the orderly spinning of the wheels of justice was, in part 
at least, started at his insistence,® and when he has an- 
nounced, on several occasions, his readiness for trial. A 
defendant is entitled to reasonable opportunity to prepare 
his case and to have his day in court. He is also entitled 
to representation by an attorney. The defendant had every 
opportunity an enlightened legal system could provide him 
with. If he did not wish to avail himself of these oppor- 
tunities, the court is powerless to do more than see that 
the Government’s case is adequate to go to the jury. The 
court’s calendar cannot be subject to the caprice of a 
defendant. 

As to defendant’s motion for judgment of acquittal, 
there is not even an asserted basis therefor. The testi- 
mony in the case clearly shows that this complainant was 
assaulted by the defendant by the deliberate throwing of 
an acid into her face and on her body, with resulting 
substantial injuries and hospitalization. 

Accordingly, the defendant’s motion, in its dual aspect, 
must be denied. It is therefore, this Ist day of July, 1966, 


ORDERED that the motion of the defendant for a judg- 
ment of acquittal, or in the alternative a new trial, be, 
and it is hereby, denied. 


/s/ R. B. Keech 
Judge 


®On June 15, 1966, defendant announced ready and insisted case 
be carried on a day-to-day basis until tried. 
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Petitioner, Melvin B. Bishop, hereby petitions this 
Court, pro se, for reconsideration of its opinion rendered 
November 1, 1967, in the above case. Petitioner requests that 
this rehearing be considered by the entire Court sitting 
en banc. 

In support of this petition, petitioner presents 
the following procedural development and discussion of relevant 
issues previously presented. 
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It is unnecessary to redevelop the circumstances of 
this case prior to July 1, 1965 as it is voluminously docu- 
mented in the many papers filed in the Court (Appeal Ne. 19078). 
This Court's opinion of July 1, 1965 pursuant to that appeal 
stated that appellant had not then made a avowal of innocence 
but that such is not required vhen a plea is withdram prior 
to sentencing nor is such an avoval required when it appears 
conclusively that a plea of guilty was not properly scrutinized 
before it was accepted. 2/ this Court further noted that 
substantial questions had been raised as to whether a prior 
plea of guilty, in this case, was voluntarily entered or was 


Your petitioner sought to represent himself at the 
proposed hearing to withdraw plea, in the lower Court. On 
August 12, 1965, the government made an oral motion for a 
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continuance of the hearing for approximately one (1) month. 
But petitioner only becane aware of this after the fact. On 
September 10, 1965, there was another continuance of one week 
aod the following order of Judge Curran states why. 2/ 


"on this 10th day of came 
ogee ae Seana eee, 


On September 17, 1965, the government again requested @ two 
week continuance and again your petitioner was deprived of the 
right to oppose. Also on September 17, 1965, petitioner filed 
a zotion for the granting of the change of plea without formal 
eee : 


On October 2, 1965, the motion ané hearing on remand 
were scheduled before the Court and when called, your petitioner 
approached the bench and started to speak in behalf of hinesl£. 
The Court immediately questioned if petitioner was the defend- 
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dialogue between the Court and government critical of petitioner 
and questioning this Court's opinion of July 1, 1965. The 
Court ordered a continuance of still another week so that Attor~ 
ney Janes J. Laughlin and Attorney Frederick Evans could be 
brought in as government witnesses. 3/ on October 5, 1965, the 


government's witness, Janes J. Laughlin, requested and received 
a continuance in this case from October 8, 1965 to October 15, 
1965. On October 12, 1965, the government requested a contin- 
vance from October 15, 1965 to October 29, 1965. The record 
implicitly shows that there was another continuance on October 
29, 1965 to Novenber 2, 1965, though it does not indicate 
whether it was at the request of the government or Mr. Laughlin. 
On November 2, 1965, this case was again continued at the request 
of Mr. Laughlin until November 19, 1965. There was ancther con- 
tinuance, again without the consent of the petitioner, at the 
request of the government from November 19, 1965 until December 
3, 1965. Also on November 19, 1965 Mr. H. Thomas Sisk appeared 


hoped to extract from him. 


-5e 
as comsel for petitioner for the first tine. 4/ On December 
1, 1965, Mr. Sisk was required to request a continuance from 
December 3, 1965 because that date conflicted with his schedule 
and had been set without his or petitioner's arora 
Finally, on December 17, 1965 it appeared the case 

would be heard before Judge Jones until it became too apparent 
that the government's opposition could not prevail through a 


Since the government's brief alledges that I had concluded 
that an ineffective lawyex would represent the “best defense" 
in this case, it seems relevant to state why I 

As far back as 


of an awareness of 
interest. In early Noveaber 1965, I called 
"s office and I protested to his secretary 
continuances allowed the goverment which made it 
increasingly difficult for me. She told me in a rather annoyed 
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Jeo 
After much ado about this Court's opinion for the third time, 
after your petitioner's counsel repeatedly characterized as a 
misunderstanding 3/, the allegations that hed been made against 
Mr. Laughlin, after petitioner"s counsel alluded to a possible 
defense of irresistible impulse®/the Court ordered the plea of 
guilty withdram without taking any testinony. The govern- 
ment after successfully trying to get petitioner on the stand 
to apologize spparently for affronts to their office, made a 
motion that petitioner becmmitted to St. Elizabeth's Hospital 
for mental observation. The Court granted the motion to commit 
petitioner for exazination and to commence on January 10. After 
the proceedings on January 7, your petitioner went to the Lib- 
rary of Congress seeking a legal meaning for “Irresistible _ 
Impulse” but was unable to find anything that distinguished it 
from a ples of insanity. On January 9, petitioner called Mr. 
Sisk at his hone snd told him in unequivecsl terms that "Irre- 
sistible Impulse” would not be used as « defense in this case 


I made specific allegations of perjury against Mr. Laughlin 
See Appellant's Brief He. 19078, pp. 2833) for which there 


» but no one has dared respond to those specific alle- 
e I have not and never will represent to anyone that the 
circumstances surrounding Mr. Laughlin was a mere misunderstanding. 


6/ attorney had said in the first part ef this hear- 
ing (See December 17, TR. 5) that there was a different defense, 
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On Jamary 7, 1966, the hesgring began anew again despite 
the fact that the government alledgedly secured the witness for 


tion was obtained) that "...we are going to be back here hearing 
which the Court on December 17 said the withdrawal of plea would 


this withdrawal of plea of guilty for months te come.” (TR. 14) 


After about 20 minutes the hearing was continued without taking 


i€ they could not get the complaining witness to testify in a 
any testimony, 


trial (in which he alluded to a maximum sentence if a convic- 


trial was granted. 


ay 
After much ado about this Court's opinion for the third time, 
after your petitioner's counsel repeatedly characterized as a 
misunderstanding 2/, the ellegations that had been made against 
Mr. Laughlin, after petitioner"s counsel alluded to a possible 
defense of irresistible impulse®/the Court ordered the plea of 
guilty withdram without taking any testinony. The govern- 
ment after successfully trying to get petitioner on the stand 
to apologize apparently for affronts to their office, made a 
motion that petitioner becumitted to St. Elizabeth's Hospital 
for mental observation. The Court granted the motion to commit 
petitioner for examination and to commence on January 10. After 
the proceedings on January 7, your petitioner went to the Lib- 
rary of Congress seeking a legal meaning for "Irresistible _ 
Impulse" but was unable to find anything that distinguished it 
from a plea of insaity. On January 9, petitioner called Mr. 
Sisk at his home and told him in uequivecal terms that “Irre- 
sistible Impulse” would not be used as a defense in this case 


3 I made specific allegations of perjury against Mr. Laughlin 
See Appellant's Brief No. 19078, pp. 2833) for which there 

is still absolute proof. A number of persons, including several 
District Court judges have sought to defend and vindicate Mr. - 


6f attorney had said in the first part of this hear- 
ing (See December 17, TR. 5) that there was a different defense, 
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and requested that he advise the Court of such and, if neces- 
sary, to proceed with the hearing as ordered by this Court on 
July 1, 1965. Mr. Sisk sought to counsel that “Irresistible 
Impulse" would be easier to argue legally than e« defense based 
on intent, but he concluded that it was net his decision to 
make and he would advise the Court of petitioner's position. 
On the morning of January 10, Mr. Sisk again sought to advance 
his opinion but again he was told that wider no condition would 
there be a defense of “Irresistible Inpolee” and under no con- 
dition would petitioner agree to subwit te an exeuination, and 
{f he would net advise the Court to this extent, then petitioner 
would. Although Mr. Sisk agreed to relate the shove position 
he resorted to « position that petitioner should not be committed 
to a hospital for such examination (SR. 38). In disappointment 
with counsel's retreat, petitioner requested an opportunity to 
speak and sought to explain to the Court that « defense of 
irresistible impulse wuld not be euployed in this case, md 
that if the Court deened it necessery, uotithstending several 
other cecasions to proffer a different and valid defense, to 
recind its order vacating the plea and continue the hearing. 


which I have persistently alluded to. I have also upen 
the rights of the defense to y reveal the details such 

defense before a jury. Mr. Sisk (who was not trial >» 
the government, nor the Court hed « right to dictate de- 


fense I should choose. 
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But the Court continually interrupted petitioner until the 
following dialogue, and the Marshal was signalled to lead 
petitioner from the rostrun. 
THE COURT: Wait a minute. The sentence was vacated 
because at that time, through counsel, you told me you 
had a defense and the defense was inseity. Therefore, 
to avoid any possible manifest of injustice, I vacated 
your sentence and plea. If you are taking that back, 
you are back where you started last Friday morning. 


THE DEFENDANT: Your Honor, I still maintain I have a 
Gefense. : 


THE COURT: I'm sending you to St. Elizabeth's Hospital. 
Thank you. If you still have a defense, that is where 
you are going. The defense of insanity. (Emphasis supplied) 
On January 14, 1966, petitioner was brought back to 
the Court from St. Elizabeth's, and was first brought out into 
the courtroom of Judge Curran but was taken back into the lock- 
up room adjacent to the Court, with the explanation that they 
were not quite ready and he would be brought back later. Mr. 
Sisk cane back and apologized for what hed happened and said 
that he could have: the issue before this Court within a week. 
Petitioner told hr. Sisk that he had « writ of habeas corpus 
prepared to present to the Court when called out, and would 
represent himself in the matter. Whereupon Mr. Sisk indicated 
that he would like to read petitioner's writ and esked if he 
could take it into the Courtroom and read it in case he was 
called. Petitioner alloved Mr. Sisk to take the writ and he 
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later returned with it and a form for which he requested peti- 
tioner’s signature agreeing to his withdrawal as counsel. He 
assured petitioner that he would be called out but instead peti- 
tioner was taken back to St. Elizabeth's protesting, because the 
Marshals refused to inform the Court that petitioner wished to 
appear 2/or to transmit the writ of hsbees corpus to the Court. 

Petitioner subsequently succeeded in filing papers in 
Habeas Corpus No. 5166 despite delays and harassment by the 
hospital § wherein set forth in the maiz: 


A. The commitment procedure was 
B. That petitioner was 


Cc. 


significance. 
That the commitment effected a denial of the right 
te a speedy trial. 


Oa 2([41/b¢ the District Court denied the writ 


discourage my filing a writ 
mace ie. soe reey transferred 
acute illnesses 
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that respondents answer was nore pro forma than to the issues 
presented and despite the fact that petitioner was not served 


from that denial on 
from the hospital before appeal wes heard in this Court. 

On March 10, petitioner was surprised to be transferred 
to the District Jail, having elready posted bond, and to learn 
that he would have to go through Mr. Costello to get out. On 
March 14, petitioner was brought to the Court building and was 
approached by Mr. Hilory Costello who introduced himself as an 
attorney vho was appointed to this case. Petitioner asked when 
he was appointed to the case and Mr. Costello replied, showing 
a report from St. Elizabeth's Hospital, “T just received this 
yesterday". Petitioner read the report from the hospital and 
Mr. Costello asked whether petitioner agreed or disagreed vith 
the conclusions therein, in essence, that subject hed no mental 
disorder and was competent to stand trial, Petitioner told 
him that he definitely agreed vith their conclusions but thet 
he was unjustly sent to the hospital in the first place, and 
then sent back to jail although bond was in good standing. He 
sild he would get the bond reinstated, ai wes done later thet 


morning. 
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Although petitioner was not allowed to be present 2/ 
éuring the proceedings, the transcript of March 15, 1966 sig- 
nificantly reflects the attitude of the Court toward the peti- 
tioner. Although petitioner had never seen or talked with Mr. 


Costello, the Court sought to heve Mr. Costello pass judgement 
independent and irregardless of yetitiona:’s om interest. 

The Court questioned vhat Hr. Costello's position wes as to : 
the letter from St. a ae (TR, 2,3) 


THE COURT: shag ike thn purpean ef 
Pe aera ee 


MR. COSTELLO: T-ehink 1 


THE CouRr: ‘pli. ko hen news dedisl Casyetane: te acand seta) 
eee Tereee See te tt =I oe 


soout @ week or move after pottsigmar wan releneed apxin 
co bond, he was athad to cone te the Distelot Court building te 
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igi kneuledgelocitaformerion ent chatitelcigieet munca 
Costello to defend him, es papers would be filed for the 
defense pro se. 19/ pDespite threats or implications that the 
Chief Judge would soon take action against petitioner's 11b- 
erty, he persisted in not signing and left imediately for 
Mr. Costello's office to inform him as te his position. 

After a cordial greeting from Mr. Costello in his 
office and reference te the fact that petitioner should not 
have been sent to St. Elizabeth's, he asked how long petitioner 
had been incarcerated in jail. When petitioner told him approx- 
mately seventeen months, he said, "soy, they should be willing 


to drop the charges in this case." Petitioner told him that 
the complaintant had called snd satd that she dida't want to 


prosecute any further, After an unsuccessful effort to reach 
the D.A.'s office, Mr. Costello told me he would contact the 

sovermment the next day and let me know their intentions, The 
following day, Mx Costello informed petitioner that he had 


10/ 1 explained in considerable detail 
appointed counsel. 


i 
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contacted the District Attorney's office and they were will- 
ing to drop the charges if the complaintant would sign a 
statement saying she did not wish to prosecute. 


About the middle of April 1966, your petitioner re- 
ceived a call from someone 1 ho identified himself as a 


friend of the complaintant, Miss Marcia L. Cox, and wished 

to talk about her interest in the case. He stated that he 
was an attorney, though acting without compensation, who was 
asked by Miss Cox to look into the case after she was con- 
fronted’ by the igovermment in Deceuber 1965 shout « posible 
trial. The conversation ensued for about ninety minutes in 
general about the case and in specific he stated that she would 
not testify against your petitioner if she received five thousand 
dollars ($5,000.00) in cash money from him, and an agreement to 
leave the city. As to the money, petitioner pointed out that 
he had elready lost approximately forty thousand dollars as a 
result of this case and that conditions were such that if had 
considered asking the complaintant and her mother to pay monies 
owed to petitioner so as to continue defending the case. He 


i3/ The caller refused to give his name becauseof his position 
Yelative to the Court. Although he later became know to me, 
I prefer to respect his wishes for anonymity and shall refer to 
him as the comlaintant's attorney-friend for the following 

reasons. First, his position having been somewhat sensitive to 
this case may unduly distract from the material significance of 
his involvement. Second, even though he became involved in 


BEST CO! 


from the oric 


e15-@- 


stated that she did not care where the money came from. . Petitioner 


then told him that while he was sympathetic to her wishes, under 
no circumstances would he, even if possible, borrow that amount of 
money to give her. And as to her second demand, petitioner pointed 
out that he never previously lived in this city, that he was only 
here because, and since, he was forced to be here, that he was 
only too anxious to leave, but that he would never agree to let 
the complaintant dictate where he can and cannot live. About a 
day or so later, petitioner called Miss Cox at her office and 
asked if she had authorized this individual to represent her and 
to make such demands upon petitioner. She affirmed that she had 
and stated that he had related the position taken. Whereupon, 
petitioner repeated his position in regards to her demends, and 
asked simply what she intended to do. She repeated in essence, 
what she had said in a prior conversation, when she last celled 
petitioner in late 1965, that a lot of people among both our 
families and friends had been hurt because of this case, that 

she had suffered more mentally than physically, and that she did 
not wish to continue it any further. She stated that she would 
call or go in to ask the District Attorney to drop the case. 


behalf of the complaintant, I respect his interest in her behalf 
and I believe he acted in such manner with complete honesty and 
integrity. Third, I understand the government has been aware of 
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I was informed a few days later through her attorney- 
friend that she had contacted the District Attorney's office to 


inform them of her desire not to prosecute and that she was told 
that she should write a formal letter stating her desires not to 
prosecute which she subsequently did. 

On April 12, Mr. Costello asked that the trial date be 
continued from April 20 to May 9 because he had another trial 
scheduled. On May 9, both the petitioner and appointed counsel . 
were present but the complaintant was not present and had not 
been subpoenaed, yet the record indicates that both the defense 
and prosecution were responsible for a continuance until May 16. 

When the case wes called on May 9, the government (Mr. Caputy) ’ 
stated 12/ crx p. 3) “I have no return on this -- renand it for 

a hearing". A& the conclusion of the May 9 proceedings, the 
presiding Chief Judge said (TR p.6) “I will set it for Monday. « 
Fish or cut bait," (Emphasis supplied) 

Following the May 9 proceedings, petitioner informed 
the complaintant's attorney~friend that the government implied 
that the compiaintant had been subpoenaed to appear at that tine 
and stated that she could be brought in. He called petitioner 
& day or so later to say that the complaintant had written 2 
letter to the Chief Judge stating that she did not want to testify 


12/ Note that Mr. Caputy does not say that he has issued a subpoena. 4 
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and asking for an appointment to state why. on or about May 
13, the complaintant's attorney~friend called petitioner and 
said that Miss Cox had called Chief Judge McGuire's office 
and that she was told by his secretary that; if she did not 
wish to testify she would not have to; that even if she 
received a subpoena she did not have to appear in Court and 
that in approximately 20 years of working there she had never 
heard of a complaintant being forced to testify. He thus con- 
cluded that even if Miss Cox or her mother vere subpoenaed 
they would not appear for trial, but if they rec eived a sub- 
poena he would advise petitioner of the fact. on May 15 he 
informed petitioner that neither the complaint ant nor her 
mother had received a subpoena or heard anything from the 
government attorney and they definitely would not appear. But 
he explained that Miss Cox had just changed jobs and she was 
fearful of embarrassment if the Marshals were sent to arrest 
her as a witness. .Atid, in the unlikely event this did occur, 
he asked that petitioner call him and he would get her down 
there within thirty minutes. He said she would do everything 


except go to jail to avoid testifying for the government >» and 


he said, in his apinion she would be an asset to the defense 


rather than to the prosecution. 
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On May 16 13/ tne government attorney, Mr. Caputy, 


repeated the same excuse he had given one week before. He said: 
"I don't see any return from the Mershal. I Fequested speci- 
fically that the Marshal make personal service on this complain- 
ing witness and the Marshal's return is not here. I don't 

know what happened in this case." (TR 1) 

The Court, as it did on May 9, asked how the govern- 
ment would proceed without the complaining witness and Mr. Caputy 
again suggested that she could be brought es. Costello 
pointed to the fact that the complaintant said she did not wish 
to testify. The Chief Judge then reported, in open court, that 
he had received a letter from the complaining witness stating 
that she did not wish to testify. He then ordered the letter 
to be filed in the record. Judge McGuire said he could not 
understand, despite her pleadings, why a person who had been 
injured like that would not want to testify. He questioned 
whether there may have been"threats and coercion" against the 
complaintant and said he thought this should be brought out in 
open Court. The Judge said he would have her brought into state, 


13% Part of what is reported below is not present in transcript 
of this preceeding. Later in this petition I am oblighed to 
make a most serious charge of inaccurate and incomplete repor- 
ting of this proceeding. The description here is not purported 
to be a complete and verbatim account but the essence of what 
was said. 
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in open Court, and under oath, whether or not she had been 
threatened. And he said, "I will issue an Attachnent for her.” 

Immediately, petitioner called the complaintant' s 
attorney-friend, as requested, and told him that the Chief Judge 
wanted the complaintant to state under oath whether or not she 
had been threatened or coerced not to testity, and he indicated 
that he would have her brought in. He said he would have the 
complaintant come immediately to the Chief Judge's Courtroon, 


to testify to that effect. 


Your petitioner and Mr. Costello waited in the hallway 


until Miss Cox arrived about thirty minutes later. We went 
into the Courtroom and Mr. Costello told the chief Judge, in 
open Court, that the complaintant was here and vas ready to 
state under oath why she did not wish to testify. Chief Judge 
McGuire then said, "No, I don't want her to tell me, I want her 
to tell the trial Judge.” we were sent to wait for a trial 
Judge but after waiting all day, were told to report back to 
the Assignment Court the following morning. In the Assignment 
Court on May 17, this case was not called. We were confused as 


to what was happening and Mr. Costello went to the Bench to ask. 


14/ During the lunch break on May 16, I- conversed with the 
Zovernment's other witness, Detective Reeves, he stated to me: 
“"Caputy knew that girl had not been subpoenaed; He could have 
gotten into trouble if she had been picked up like that; He 
shouldn't have done it." There is certainly reason to believe 
he did know, I recently went to the Marshal's office and asked 
what “No Return" meant and was told there is no such thing so 
far as they are concerned. Either they indicate the witness 
was served a subpoena or was not found, 
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He reported back to me that Chief Judge McGuire had told hin, 
“Don$t worry; about it, just be patient. wWe just want to get 
this statement from the complaintant as to whether she has been 
threatened, and it will only take five minutes". Therefore, 
we sat out a,second day in Court, and then a third day assumingly 
for the sake of hearing the complaintant state in open Court 
that she had not been threatened or coerced. Then on May 18, we 
were told this case would be continued to June 15 because govern~ 
ment counsel, Mr. Caputy, was engaged in another case. 

On June 15, the sit and wait process began again. Your 


petitioner was simply overcome with waiting and being driven into 


abject disillusionment—!°/> petitioner went with Mr. Costello 


to the Assignment Office (as we had the previous month) to point 
out that the Chief Judge had said he only wanted to have the 
complaintant make a statement and that it should not take more 

than five minutes of a judge's time. They told us the only 

Judge available was Judge Youngdahl and they did not think he 
would hear it. Petitioner suggested that we go to his chambers 

and personally request that he hear the complaintant. Mr. Costello 
went into Judge Youngdahl's inner chamber and reported back that 
the Judge was in a state of retirement and was only hearing special 
types of cases. We then went to Chief Judge McGuire's chambers 

and while we were waiting Judge McGuire came to the outer chamber 


15/ I had not been able to work since the first week of April 1964 
because of this case and I desparately needed relief from both my 
impoverished state and the mental frustrations of dribbling | .jus- 
tice, Additionally, my parents had traveled more than 500 miles 
and had waited with anticipation that I would return with then. 
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and asked, "What do you fellows want?" Mr. Costello began to 
explain that we were still waiting to get the statement from the 
complaintant and the Judge Quickly said; "Oh, is that case stiil 
waiting? It should have been settled long ago.” He then turned 
to his secretary ard directed her to have the Assignment Office 
put this case at the top of the list. Later that afternoon, 
this case went to Judge Bryant and a conference was held with 
him in his chambers by mr. Caputy and Mr. Costello. Judge Bryant 
alledgedly disqualified himself because of a familiarity with 
the case. 

On June 17, this case was assigned to Judge Keech. wr. 
Costello and Mr. Caputy conferred with the Judge in his chambers. 
In open Court, Mr. Costello said (in part): "see. would ask 
Your Honor, in accordance with Chief Judge McGuire's suggestion 
that she be permitted to take the stand in open Court, state 
whether or not she really does want to testify” (Trial TR 3.). 
The Court effectively dismissed the motion with the advise of the 
District Attorney that the complaintant Sonal aos to proceed 
with testimony". Subsequently there was other motions and discus-— 


sions — by Mr. Costello including a motion for a continuance. 


16/ The proceedings reflect differing accounts by Mr. Costello and 
government counsels as to what was said about dropping this case 
and I cannot positively know what was said. But I note that Mr. 
Caputy stated on page 8 of the Trial transcript that he had said 
(in open Court before Judge Bryant) “I'm ready for trial". However, 
this could not be so because there were no proceedings whatsoever 
in Judge Bryant's Court. Mr. Hartman (TR Pp. 12) claimed that Mr. 
Costello indicated that he would get a letter from Miss Cox but it 
was the government who asked Miss Cox to send the letter received 
and Mr. Costello never attempted to see Miss Cox or have her write 
a letter. 
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After the Court noted that the defense had not previously asked 
for a continuance, Mr. Costello said: 


“No, Your Honor, because we expected that, in accordance 


with Chief Judge McGuire's suggestion, that she was 


going to take the stand and state whether or not she was 
going to testify. We have been led to believe all along 
that she wouldn't. “We have never heard anything to the 
contrary, even yesterday" (Trial Tr. 7, emphasis supplied), 
Mr. Costello eventually asked to withdraw as counsel and to state 
why, but the Court denied it and said he could not state why 
(Trial TR. 15). The government's witnesses were permitted to stand 
in the spectator’s section and make slanderous and false implica- 
tions against petitioner, without being under oath (Trial Tr 14). 
Petitioner asked, through counsel, to be allowed to address the 
Court but was refused (Trial TR. 16). Later, in disgust, peti- 
tioner stood up and requested to Say something to avoid manifest 


injustice, but was refused (Trial TR. 34). Subsequently, the 


government put on a case against petitioner while appointed coun- 


sel repeatedly stated that he knew nothing about the case and could 
not make an opening statement or examine any witnesses because he 
knew nothing about the case. After the government concluded its 
case, the trial Judge offered to continue the case until the next 
Court day to allow the defense to present its side of the case 
(Trial TR. 57-64). When Mr. Costello Questioned what should be 
done about the Court's offer, petitioner replied that, among 
other things, it would be impossible to ae witnesses from other 
VEFGuire 


cities on such short notice, as was - Petitioner stated 


that he needed a continuance of at least a week. But the trial 
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Judge said he was not in a position to overrule the Chief Judge 


(Trial TR. 64). The trial was then carried to its conclusion. 


Petitioner was judged guilty and immediately locked up. 

On July 29, 1966, your petitioner was brought back before 
the trial Judge for sentencing. Petitioner repeatedly tried to 
address the Court as to why a sentence should not be imposed but 
the Judge interrupted so frequently and with such frustrating 
contradictions, petitioner withdrew to avoid argueing with the 
Court (See TR. July 29, 1966). The Court then sentenced petitioner 


from 1 to 5 years, without credit for any previous time served. 
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1. The government contends that the procedural history of 
this case is so relevant (Government's Br. 1). This Court 


velant snd erroneous contentions. Consider the following foot- 


notes there: 


refer to Attorney Janes J. Laughlin giving 
seid in defense of himself. 


fed by this Court 
.» 19078, July 1, 1965). 


The government presents all of this urelated nonsense 
before it gets to the circumstances of the instant appeal. 
They then skip 42/ four and one-half months that include about 


17/ See pages 2-5 herein, for details. 
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nine continuances that petitioner did not Eequest and could not 
effectively oppose. 


2. The government (BR. 3) states that i December 17, 


1966 the motion to vacate plea and sentence was heard in 
part and continued for further hearing in January". They do 
net point out to the Court that petitioner was not given an 
opportunity to speak, only Mr. Caputy, Mr. Laughlin (govern- 
ment witness) and Mr. Sisk. They failed to point out that the 
hearing was continued in behalf of the government to ascertain 
whether the complaining witness would be available to testify. 

Your petitioner maintains that the availability of 
the complaining witness had nothing to do with the respon- 
sibility of the District Court as to the hearing remanded from 
this Court; that his rights to an equally fair hearing and 
speedy trial were substantially prejudiced and abridged by the 
Court in its delaying efforts for the government. 

3. The government (BR. 3,4) refers to the fact that 
petitioner's counsel, at the hearing on January 7, 1966, 
claimed a “possible defense" of irresistible impulse, and as 
& mere result, the Court granted a withdrawal of plea and 
indicated it would grant the government's motion to commit 


petitioner for mental examination. 
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The government does not point out that this same counsel 
for petitioner had told the Court in the first part of this 
hearing that petitioner had a different defense (December 17, 
1965, Tr. 5). 

4. The government (BR. 4,5) says that "On March 15, 1966 
the Court entered an order, wi t_ objec iiant or 
his counsel, finding appellant competent..." (emphasis supplied). 
They do not state that counsel, Mr. Costello, was appointed 
without petitioner's knowledge; that counsel had never discussed 
mer even seen petitioner; that petitioner had not been allowed 


to see the commitment papers; and that petitioner was not per- 
mitted to be present at the proceedings so he could object if 
desired 18/, 

5. The government (BR. 5) tells this Court of the May 
9, 1966 proceedings with these words: “The Court indicated 
that the case would be held for trial, but when defense counsel 
represented that he was not ready for trial, the Court set 
the trial date for May 16..." However, the continuance was 
not requested because the defense was not ready, it was granted 
by the Court because the government had not informed the com- 
plaintant to be there. 


18/ Bae eee Se 8 oe SS Cee ee SS 
March 15, 1965 was in reading the transcript. 
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6. The government (BR. 6) says “On May 16, the case was 
continued by the Assignment Office..." Counsel for the govern- 
ment, Mr. Caputy, knows this is false Docume he was a parti- 
cipant in the proceedings before Judge MoGuire on May 16, 1966. 

7. The government (BR. 8) refers to trial counsel's 
suggestion that the prosecution had “been after” the complain- 
ing witness and the witness' denial. They failed to say that 
this witness was not under oath ° | 

8. The trial Judge refused to grant a continuance prior 
to trial, despite trial counsel's claim that ve had been mis- 
lead into believing there would not be a trial, because the 
Chief Judge had refused to grant a Concinvances After the 
government had presented its witnesses without cross-examination, 
the Court appeared to assume authority {n offering to continue 
over the weekvend to alow the defense tine to prepare its case. 
When petitioner insisted that he needed at least one week, the 
Court resorted to its original position that it could not 
overrule the Chief Judge. : 

9. The government's counsel, at the oral argument before 

| this Court in October 1967, was asked by the Honorable Judge 
Rebinson if there was anything in the record to indicate that 
petitioner needed more time (than a week-end) to obtain wit- 
nesses, that is, whether witnesees resided outside of the city. 
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The government's answer; “No Sir, there is not.” 
The record clearly indicates that Washington, D.C. is not 
the home of the petitioner and that he has only been in the 
city since his incarceration here on April 7, 1964. Further, 
there are three (3) witnesses, who were not to be character 
witnesses, per se, who have pertinent information surrounding 
(immediately) the alledged offense, who have since moved away. 
While petitioner is not disposed to reveal their names at this 
point, they are living in New York State, Philadelphia, and 


Chicego, respectively. Petitioner does not have specific 
individuals in mind for character witnesses, as it would depend 


on who is, or may be, available. They too, would probably 
come from outside of the city. 

10. The government, in this appeal and below with the 
several District Court Judges, has repeatedly tried to make an 
issue, one way or another, over the defense of insanity. Peti- 
tioner disclaimed such a defense in Appellant's Brief (Appeal 
No. 19078, January 18, 1965, p. 5). Petitioner again refuted 
the question in "Memorandum to Traverse Issues" (Appeal No. 


19078, May 29, 1965, N.3 at p. 5). Again, in Habeas Corpus 51-66 


filed in February 1966, petitioner disclaimed the issue and 
offered to sign a waiver of it as ea defense. May this be final 
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petitioner has not, and never will claim a defense based on 

“insanity” or “irresistible impulse” against the alledged offense. 
11. The government and the District Court have repeatedly 

suggested that the evidence was such, that there could be no 


defense. First, it is generally popular to quote a footnote 
from this Court's opinion dated July 1, 1966, which states in 
part: “Appellant has conceded that he poured acid on his former 
girlefriend and does not affirmatively claim a valid defense." 
Petitioner-appellant never said that. The quote obviously had 
its roots in the government's brief on that appeal. Petitioner 
has acknowledged that he was involved in an eltercation with 
complaintant, but it has become a forgotten fact that petitioner 
was burned on his face, arms, and legs ani was taken to the hos- 
pital for treatment. Ali of petitioner's clothes and shoes 
were destroyed. One may expect that sooner or later petitioner 
will be accused of pouring the acid on himself. 

Next, each of the government's three witnesses have 
testified falsely. It is not the appropriate time to explore 
each of the many false statements but petitioner would direct 
attention to that which an examination of the record contra- 
dicts. Consider the following testimony: ; 
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ADELYN COX: “When she stepped out of my bedroom door, 
which is in line with the door, the main door, 
he came up to her. I was still 

I saw him with the bottle, sh 


bottle on Marcia. 


Notwithstanding differing testimony about where the 
alledged offense occurred, one says in the bedroom, the other 
says in the hallway(petitioner was in the living room )» 
Would a reasonable mind conclude, with the evidence of injuries 
sustained by petitioner, that either the above statements are 
true. Petitioner does not think so, but for those who require 
more proof, petitioner would refer them to the report of the 
Police where the complaintant reported that she was engaged 
in a struggle with petitioner. 

12. Petitioner charges a responsibility in the District 
Court of negligence or deliberate mis~management of records 
crucial to the issues presented in this case. 

Petitioner has positive recollections that there were 
proceedings before Judge McGuire on October 1, 1966 in which 


government counsel, Mr. Caputy, and petitioner were engaged, 
also that the transcript of the proceedings on May 16, 1966 
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before Judge McGuire is grossly inaccurate and incomplete. 
Those present on May 16 were Mr. Victor Caputy, Mr. Hilory 
Costello and Miss Marcia Cox (for the second part). Peti- 
tioner respectfully requests this Court to scbeoate depo= 
sitions from all those who were present on above dates in 
reconsideration of this appeal. 

13. Finally, the most persistent point of the govern- 
ment's prevailing arguement is that petitioner refused, both 
before and during trial, to discuss the facts of this case 
with trial counsel, Mr. Costello. First, let te be seid that 
Mr. Costello never asked petitioner to disclose the facts of 
the alledged incident to him either before or during the trial. 
Petitioner has recently talked with Mr. Costello about his 
statement during a Bench conference suggesting that petitioner 
refused a request to discws the case with him. However, he 
informed petitioner that he only intended to say that the case 
had not been discussed with him. If petitioner had refused 
to talk to Mr. Costello, as is ouggested,petitioner subufts 
that Mr. Costello should have informed the Court that appointed 
hin, and asked permission to withdraw. | 
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Petitioner has submitted the above in good faith 
and in belief that the prevailing arguments of the pvern- 
ment should not stand. 

Wherefore, petitioner respectfully requests this 
Court to grant him a rehearing of the issues, en banc. 


Respectfully Submitted, 


MELVIN B. BISHOP, Pro Se 
1448 Spring Road, NW. 
Washington, D.C. 20010 
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CERTIFICATION OF SERVICE 


This is to certify that a copy of the foregoing 
Petition has been personally served at the Office of the 
United States Attorney, United States District Court- 


house, Washington, D.C. this 2nd day of January » 1968, 


MELVIN B. BISHOP, Pro. Se. 
1448 Spring Road, NW. 
Washington, D.C. 20010 
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